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KENNETH G. BROCK,



)








)




Employee,


)




  Petitioner,

)








)
DECISION AND ORDER
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)








)
AWCB CASE No. 9226340

CITY OF HOMER,




)








)
AWCB Decision No. 95-0200




Employer,


)








)
Filed with AWCB Anchorage



and




)
August 8, 1995








)

CIGNA INSURANCE CO.,


)








)




Insurer,


)




  Respondents.

)

___________________________________)


This matter was heard on July 27, 1995, in Anchorage, Alaska.  The employee was not present and was not represented.  The employer and its insurer were represented by attorney Joseph M. Cooper.  The record closed at the conclusion of the hearing.


ISSUE

Whether the employee is entitled to receive additional compensation, as a penalty, under AS 23.30.155(e) because the employer failed to timely pay permanent partial impairment benefits.


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

The employee filed an application for adjustment of claim on March 29, 1995 (dated March 14, 1995) asserting that the employer owed him a penalty because it had not timely paid him permanent partial impairment (PPI) benefits.  The reason given for filing the petition was:  "Permanent Partial Disability Rating was performed by Dr. James on 12/14/95.  Check for $14,850.00 was issued on 1/25/95, & wasn't received by me until Feb 2nd 1995.  Hence, the request for 25% late penalty."


The employee served an affidavit of readiness for hearing on the employer on April 18, 1995, a copy of which was filed with us on May 15, 1994.  On May 10, 1995, the employee requested a prehearing conference. By letter dated May 19, 1995, Workers' Compensation Technician, Janet Carricaburu, advised the employee that his affidavit of readiness for hearing was being returned for various deficiencies.


Pursuant to a request made by the employee on May 10, 1995, a prehearing conference was held on June 5, 1995.  At this conference, the employee participated by telephone and Mr. Cooper appeared on the employer's behalf.  A prehearing conference summary
 prepared by Workers' Compensation Officer I, Cathy R. Gaal, who chaired the conference, stated in part:



EE stated he was advised by someone at the division of Workers' Comp. in Anchorage that a penalty could be due for late payment of the PPI.  He understood that a penalty was due after 14 days.  He is now working in Prudhoe Bay. . . . He filed an affidavit of readiness for hearing 5-15-95, which was returned because it was incomplete.  He has since sent a corrected affidavit of readiness to Mr. Cooper, but did not file it with the board.



Cooper stated he would not oppose EE's affidavit of readiness, and would be willing to forward the original affidavit to the board, and accept a copy as properly served on him.  He sent a copy of Sumner v. Eagle Nest Hotel et al., Op. No. 4194 (Alaska, May 5, 1995), to EE and the AWCB.  This recent Alaska Supreme Court opinion clarified that, under AS 23.30.155(b) and (e) . . . no penalty is due if PPI is paid within 21 days of notice of the PPI rating.  Cooper suggested that EE read the opinion, and then decide whether to pursue a hearing on the issue.  (Emphasis in original).



With a letter dated June 8, 1995 (filed on June 9, 1995), Mr. Cooper submitted the employee's affidavit of readiness for hearing he had received from the employee as agreed to at the prehearing conference.  He stated that the affidavit was not being opposed.


Because the employer did not oppose the employee's affidavit of readiness for hearing, a hearing was automatically scheduled.
  The date set for the hearing was July 27, 1995.  On July 5, 1995, our office issued and served upon the employee at his last known address, by certified mail, receipt requested, a hearing notice advising him of the hearing date.  Our records reflect that the employee received the notice on July 6, 1995.


At the outset of the July 27, 1995 hearing, it was noted for the record that the employee was not present and was not represented.  Mr. Cooper informed us that people in his office had been unsuccessful in reaching the employee by telephone using numbers he had provided.  Notwithstanding the employee's absence, we found he had been properly served with the notice of the hearing, and we proceeded with it.


The record reflects that, while the employee injured his low back on November 30, 1992 while working for the employer, he did not request the payment of time-loss benefits, medical expenses, or other related benefits. 


On December 14, 1994, the employee was seen by Michael J. James, M.D., for a PPI rating.  On January 6, 1995, the employer received Dr. James' report which set forth the employee's PPI rating, and on January 25, 1995, a check was issued to the employee for his PPI benefits.
  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.190(a) provides in part:



In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $135,000 multiplied by the employee's percentage of permanent impairment of the whole person . . . . The compensation  is payable in a single lump sum, except as otherwise provided in AS 23.30.041 [rehabilitation], but the compensation may not be discounted for any present value considerations.


In considering the question of whether the employer in this case failed to make timely payment of PPI benefits which would entitle the employee to a penalty, we must look to two subsections of AS 23.30.155.  The first is subsection (b) which provides:



The first installment of compensation becomes due on  the 14th day after the employer has knowledge of the injury or death.  On this date all compensation then due shall be paid.  Subsequent compensation shall be paid in installments, every 14 days, except where the board determines that payment in installments should be made monthly or at some other period.

The second is subsection (e) which states in pertinent part:



If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it . . . .


In support of its position that it timely paid the employee his PPI benefits, the employer relies on the recent case of Sumner v. Eagle Nest Hotel, No. 4194, (Alaska May 5, 1995), in which the court was asked to decide whether the employer, after having knowledge of the employee's PPI rating, had 14 days or 21 days to pay PPI benefits before being subject to the AS 23.30.155(e) penalty.  In that case, the employee had been receiving temporary total disability (TTD) benefits in  14-day installments.  Within 21 days after the employer received knowledge of the employee's PPI rating, it paid PPI benefits to him. It was the employee's contention that an AS 23.30.155(e) penalty was due because the employer had not paid the benefits in question within 14 days of the date the last installment of TTD benefits was made.  After acknowledging that §190 did not specify a statutory time frame for the payment of PPI benefits, the court looked at how permanent partial injuries were compensated before §190 was amended in 1988.
  The court noted that before the 1988 amendment, benefits for a permanent partial injury were governed by the time frames set forth in AS 23.30.155(b) and (e).  Accordingly, under former § 190, benefits were due in installment every 14 days, and a penalty was not assessed until after 21 days.  (Id.).  In affirming the board's decision
 denying the employee's claim for a penalty, the court stated:  


[T]herefore, there is a historical basis for applying the section 155 time periods to the current act.


. . . .



The Board's interpretation gives the employer adequate time to analyze a PPI rating, and establishes a consistent twenty-one day period for payment.  There is a rational basis for the Board's decision.  The decision comports with the historic workers' compensation framework and does not contradict any case or statute.  Were we to apply our independent judgment, we would arrive at the same conclusion.


From a review of the record, we find the employer had knowledge of the employee's PPI rating January 6, 1995.  Similarly, we find the employer issued and mailed a check to the employee for his PPI benefits on January 25, 1995.  The period between January 6, 1995 and January 25, 1995 is 19 days.


Applying these facts to the law as discussed previously, we conclude that, because the employer paid the employee his PPI benefits within 21 days of the time it had knowledge of his PPI rating, it is not liable for a penalty under AS 23.30.155(e).


ORDER

The employee's claim for a penalty is denied and dismissed.


Dated at Anchorage, Alaska this 8th day of August 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder          


Russell E. Mulder, 



Designated Chairman



 /s/ Patricia A. Vollendorf     


Patricia A. Vollendorf, Member



 /s/ Florence S. Rooney         


Florence S. Rooney, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Kenneth G. Brock, employee / applicant; v. City of Homer, employer; and CIGNA Insurance Co., insurer / defendants; Case No.9226340; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 8th day of August, 1995.

                             _________________________________

                             Brady D. Jackson III, Clerk
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     �This summary was served on the parties on June 9, 1995.


     �AS 23.30.110(c) provides in part:  "If opposition [to the affidavit of readiness for hearing] is not filed, a hearing shall be scheduled no later than 60 days after the receipt of the hearing request."


     �8 AAC 45.070(f) provides:  "If the board finds that a party was served with notice of hearing and is not present at the hearing, the board will, in its discretion, and in the following order of priority, (1) proceed with the hearing in the party's absence and, after taking evidence, decide the issues in the application or petition; . . . .


     �These facts were established by: (1) the hearing testimony of Lori Bourquin, the employer's claims representative who was responsible for adjusting the employee's claim; and (2) the compensation report filed by Bourquin on January 27, 1995.  There being no evidence to the contrary, we assume that, in the regular course of business, the employer also mailed the check on January 25, 1995; or at the latest, on January 27 when the compensation report was filed.


     �Ch. 79, § 34, SLA 1988). The previous benefits were designated permanent partial disability (PPD) benefits, and were determined differently than PPI benefits are now determined under the present statute.


     �Sumner v. Anchorage Eagle Nest Hotel, AWCB Decision No. 92-0142 (June 8, 1992).





