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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ANTHONY J. BAHLER,



)








)




Employee,


)




  Respondent,

)
INTERLOCUTORY








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9500906

GUARDIAN SECURITY SYSTEMS, INC.,
)








)
AWCB Decision No. 95-0201




Employer,


)








)
Filed with AWCB Anchorage



and




)
August 9, 1995








)

ALASKA NATIONAL INSURANCE CO.,
)








)




Insurer,


)




  Petitioners.

)

___________________________________)


The employer's petition requesting that we determine the employee's compensation rate was heard on July 12, 1995, in Anchorage, Alaska, based on the written record.  The employer filed its petition on April 14, 1995, requesting that we allow it to reduce the employee's compensation rate from $154.00 to $110.00 a week.  On May 30, 1995, the employer filed an affidavit of readiness for hearing, requesting a determination based on the evidence filed with us.  The employee did not request an opportunity to appear before us, and did not object to the employer's request within 10 days after it was served upon him.  The record was complete and ready for decision on July 12, 1995.


ISSUE

Whether the employee's temporary total disability compensation rate should be adjusted under AS 23.30.175(a) and AS 23.30.220.


SUMMARY OF THE EVIDENCE

It is undisputed that the employee injured his head and back while working for the employer on January 23, 1995.  The employer accepted his injury as compensable and paid temporary total disability benefits at the rate of $110.00 a week.


On May 30, 1995, the employer filed the affidavit of Sherrie Arbuckle, its claims examiner, which stated:



1. I am the adjuster assigned to handle this worker's compensation claim. 



2. The employee, Anthony Bahler, reported to me he was unemployed in 1993 and worked less than six months in 1994.



3.  Attached is documentation submitted by Anthony Bahler and State of Alaska, Department of Labor, Division of Employment Security, supporting his total reported gross earnings for 1993 and 1994.



4. Total year-to-date earnings for Anthony Bahler's employment at Guardian Security Systems as a part-time, on-call security guard from 1/1/95 through 1/23/95 were $255.79.



5. Total gross earnings for 1993 and 1994 were $2,705.69.



6. Based on the nature of Anthony Bahler's work and work history, we do not feel he is entitled to more than $110.00 per week.


AS 23.30.175(a) limits the weekly compensation rate to an amount which "may not exceed $700 and initially may not be less than $110."  It also provides in part:



[I]f the board determines that the employee's spendable weekly wages are less than $110 a week as computed under AS 23.30.220, or less than $154 a week in the case of an employee who has furnished documentary proof of the employee's wages, it shall issue an order adjusting the weekly rate of compensation to a rate equal to the employee's spendable weekly wages.  If the employer can verify that the employee's spendable weekly wages are less than $154, the employer may adjust the weekly 


AS 23.30.220(a) states in pertinent part:



(a)  The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation.  It is the employee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows:



(1) the gross weekly earning are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury.



(2)  if the employee was absent from the labor market for 18 months or more of the two calendar years preceding the injury, the board shall determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history, but compensation may not exceed the employee's gross weekly earnings at the time of injury;



(3)  if an employee when injured is a minor, an apprentice, or a trainee in a formal training program, as determined by the board, whose wages under normal conditions would increase during the period of disability, the projected increase may be considered by the board in computing the gross weekly earnings of the employee . . . .


Apparently, the employer determined it verified the employee's spendable weekly wages because it has already adjusted his compensation rate to an amount less than $154.00 weekly.  We have carefully reviewed the record, and find that the documentation Arbuckle said was being attached in statement number "3" of her affidavit was, in fact, not attached.  We find, therefore, no evidence in the record that the employer verified the employee's spendable weekly wage was less than $154.00.  


Under the same circumstances, the panel in Peterson v. Carr-Gottstein Foods Co., AWCB Decision No. 91-0127 (May 2, 1991), stated:



We find that in order to get its requested compensation rate reduction under AS 23.30.175, Employer must properly verify Employee's spendable weekly wage under AS 23.39.220.  In  this case, no such verification has been made.  Employer must contact Employee and make the calculations required in AS 23.30.220(a)(1); (a)(2) and (a)(3).  Employer must then summarize the information obtained and the results in an affidavit which must be filed within 14 days of this decision.  We will then make a final determination on Employer's petition.


We agree with the panel's reasoning in Peterson, and adopt it in this case.  Accordingly, we conclude that the employer must investigate the employee's work history for the years before 1993 and make calculations required in AS 23.30.220(a). The employer must then summarize the information obtained and the results in an affidavit which must be filed within 14 days of this decision.  This information and affidavit must also be served on the employee who has seven days to reply.  We will then close the record again and issue a decision on the employer's petition.


ORDER

No decision is made at this time on the employer's petition.  A final decision on the employer's petition will be made when information is filed in accordance with this decision.


Dated at Anchorage, Alaska this 9th day of August, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder          


Russell E. Mulder, 



Designated Chairman



 /s/ Patricia A. Vollendorf     


Patricia A. Vollendorf, Member



 /s /Marc D. Stemp             


Marc D. Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Anthony J. Bahler, employee / respondent; v. Guardian Security Systems, Inc., employer; and Alaska National Insurance Co. , insurer / petitioners; Case No.9500906; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 9th day of August, 1995.

                             _________________________________

                             Brady D. Jackson III, Clerk
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