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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JOSEPH McALEER,



)








)




Employee,


)




  Applicant,

)
INTERLOCUTORY








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9414770

FAIRBANKS TRUSS CO.,


)








)
AWCB Decision No. 95-0202




Employer,


)








)
Filed with AWCB Anchorage



and




)
August 10, 1995








)

ALASKA NATIONAL INSURANCE CO.,
)








)




Insurer,


)




  Defendants.

)

___________________________________)


We heard the employee's claim for benefits in Fairbanks, Alaska, on July 27, 1995.  The employee appeared and represented himself.  Attorney Michael P. McConahy represents the defendants.  We closed the record at the hearing's conclusion.  


ISSUES

1.
Whether the employee is entitled to temporary total disability benefits.


2.
Whether the employee is entitled to vocational rehabilitation benefits.


3.
Whether the employee is entitled to reimbursement for telephone expenses.


4.
Whether the employee is entitled to a penalty.  


EVIDENCE SUMMARY

It is undisputed the employee injured himself at work on July 28, 1994.  The employee fell while carrying a truss for the employer.   The employee twisted his left foot and fell on his right knee.  The employer accepted the claim and began paying temporary total disability (TTD) benefits. 


The employee presented to Janet North, PA-C (physician's assistant), on August 3, 1994, complaining of pain and swelling in his left fore foot.  PA North diagnosed a left fore foot sprain.  (PA North August 3, 1994 report).   The employee's x-ray report indicated no fractures or dislocations.   (PA North August 9, 1994 report).  


On September 29, 1994, the employee was examined by Cary S. Keller, M.D., who ordered an MRI.  The employee continued treatment with Dr. Keller and Robert A. Wood, PA-C, through October 18, 1994.  Dr. Keller's October 18, 1994 report notes the MRI shows bilateral medial meniscal tears, and a torn left lateral discoid meniscus.  Further, Dr. Keller recommended bilateral arthroscopic surgery.  Dr. Keller also checked the "yes" box, of the physician's report, indicating the employee's injury will result in permanent impairment.


On October 26, 1994, John W. Joosse, M.D., examined the employee at the employer's request.  Dr. Joosse indicates in his October 26, 1994 report that the employee is not yet medically stable and not capable of unrestricted activity.  Dr. Joosse's impressions were:  "1.  Resolved left foot sprain/contusion.  2.  Probable discoid meniscus, left knee.  (Preexisting condition, with possible aggravation of existing degenerative change or intrasubstance tear.)  3.  Normal right knee."  


On December 6, 1994, George R. Vrablik, M.D., examined the employee.
  Dr. Vrablik's impressions were:  "Normal examination of right knee other than chondromalacia patellae; normal examination of left knee other than chondromalacia patellae.  MRI evidence of discoid left lateral meniscus and left medial meniscus tear.   MRI evidence of right medial meniscus tear."  Dr. Vrablik recommended: 


At the present time the patient feels that he is improving and is not anxious to undergo any surgery. . . . [H]e may require surgery if he fails to improve but at the present time the patient feels that his knees are essentially asymptomatic and that he is improving with physical therapy.  I have recommended that he continue physical therapy as he is progressing, that should he stop progressing and symptoms become stationary that arthroscopic evaluation of the left knee would definitely be indicated because of the lateral meniscus and that if the right knee should become symptomatic at all I would proceed with arthroscopic evaluation here also.  I do believe that the MRI scan is quite accurate.  However I would not treat an MRI scan.  That is, I would not operate on an asymptomatic patient just on the basis of an abnormal MRI.  In view of the fact that the patient is nearly asymptomatic and has continued feelings that he is progressing and getting better with physical therapy, I would not change the plan of conservative management at this time.  


On January 7, 1995, the employee signed a "change of designated attending physician" statement.  The statement provides the employee wishes to change from Dr. Keller to Dr. Joosse.  The statement indicates an effective date of January 11, 1995.  


On February 1, 1995, Dr. Joosse responded to a letter from the insurer's adjuster's rehabilitation specialist, Carol Jacobsen, dated December 13, 1994.  Ms. Jacobsen asked whether the employee was medically stable.  In response, Dr. Joosse checked the "yes" box and added:  "I think so."  Ms. Jacobsen asked whether the employee incurred a permanent impairment as a result of his industrial injury.   Dr. Joosse checked the "no" box, and added:  "Not so far.  If he requires menisctomy in the future, then yes." 


On February 27, 1995, the employee filed an application for adjustment of claim seeking temporary partial disability benefits, vocational rehabilitation benefits, a penalty, and reimbursement for telephone expenses. On March 17, 1995,
 the employer controverted the employee's TTD benefits: "Per Dr. Joosse's 2/1/95 response to our inquiry, claimant medically stable and released for work."  The employer controverted the employee's vocational rehabilitation benefits; "Claimant released to job at time of injury with no permanent partial impairment."  The employer controverted the employee's claim for penalty; "All disability benefits due paid timely."  The employer controverted the employee's claim for telephone expenses; "Not a covered expense under the Alaska worker's [sic] compensation act."  


In a March 29, 1995 report, Dr. Joosse noted:  "Appears to be doing well.  Still upset about benefits being terminated at date of work release (he neglected to file for unemployment so went [without] income for several weeks).  Not using braces / sleeves, etc.  Voices apprehension regarding [return to work] at truss plant"  On April 26, 1995 Dr. Joosse noted:  "Still just working part time; states in another 2 [weeks] he may try his old job again."  


The employee testified at the hearing that he may wish to begin treatment with Dr. Keller again.  The employee also testified his knees have not been improving, and he is reconsidering surgery [menisctomy].  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.135 provides in pertinent part:  


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .


We find Dr. Joosse's February 1, 1995 opinions regarding PPI and medical stability need additional clarification.
  We find Dr. Joosse opined the employee does not presently have a ratable PPI, but may have one in the future.  Further, although Dr. Joosse "thinks" the employee is medically stable, we find Dr. Joosse merely answered questions from Ms. Jacobsen, and did not make any objective findings.  We conclude we need a more concrete medical opinion.  


Under AS 23.30.095(e), AS 23.30.110(g), and 8 AAC 45.090 we can require an employee to be examined by a physician of our choice at the employer's expense.  See also, Pierce v. Service Electric, at 4, AWCB Decision No. 89-0094 (April 24, 1989); Moore v. K & L Plumbing and Heating, at 8, AWCB Decision No. 95-0095 (April 10, 1995); and AS 23.30.135(a).  Because of the reasons stated above, we find such an examination is the most appropriate course of action to take before making a determination in this case.  


Accordingly, we will give each party an opportunity to submit the names, addresses, and credentials of up to three physicians to perform this examination.  We direct the parties to submit their lists within 30 days of the date of this decision.


We further direct the employer to make two copies of all the medical reports in its possession related to this case.  The copies are to be placed in two bound volumes, in chronological order, and each page numbered consecutively.  


Within 20 days after the date of this decision, the employer must serve the copies upon the employee.  The employee shall review the copies of the medical records within ten days after being served.  The employee must make sure all medical reports have been included.  Within ten days after the employee is served the copies of the medical records, the employee must file the medical records with the Board together with an affidavit that he has reviewed the copies and they are complete.


After receiving the copies of the medical records, Workers' Compensation Officer Charles McLeod shall prepare the appropriate correspondences and select a physician from the list maintained by the Board of physicians who perform second independent medical evaluations.  We encourage the selection of Douglas Smith, M.D.  We will not limit ourselves to the list of physicians the parties submit (if any).  The questions the physician will be asked shall include the following:  


1.
What specific additional treatment, if any, is indicated/recommended?


2.
Based upon the following Alaska Workers' Compensation Act definition, is Mr. McAleer medically stable?  On what date was medical stability reached, or on what date do you predict medical stability?   Medical stability means:




[T]he date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence; 


3.
If Mr. McAleer is medically stable, perform a permanent partial impairment rating using the American Medical Association Guides to the Evaluation of Permanent Impairment, (3rd. ed. 1988) (Guides), except that an impairment may not be rounded to the next five percent.  The third edition (revised 1990),  MAY NOT BE USED.  Please note that the Guides, page 94A, require the use of the inclinometer technique in evaluating impairment due to loss of range of motion of the spine.  



Alaska law says the present permanent impairment shall be reduced by a permanent impairment that existed before the current injury.  Accordingly, determine the percentage of permanent impairment of the whole person which currently exists and determine the percentage of permanent impairment of the whole person which existed before the work-related injury.  The pre-existing permanent impairment must be calculated under the Guides.  


To help us compare your evaluation with the evaluation of other physician's, please provide us with your calculations.  The Board favors reports that include the extent of impairment and detailed factors upon which the rating is based.  This is consistent with Section 2.2 Reports, page 9, of the Guides.  Where applicable, and available, it would be helpful if you would use the printed charts in the Guides to record your calculations.


Upon receipt of the physician's responses to these questions, the parties will be given an opportunity to respond.  The parties shall notify us if they prefer to respond orally or in writing.  Subsequently, we will make our determination regarding the employee's claims.  


ORDER

The parties shall proceed in accordance with this interlocutory decision.


Dated at Anchorage, Alaska this 10th day of August, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot            






Darryl L. Jacquot,







Designated Chairman



 /s/ John Guichici              


John Guichici, Member



 /s/ Ray Kimberlin             


Ray Kimberlin, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Joseph McAleer, employee / applicant; v. Fairbanks Truss Co., employer; and Alaska National Insurance Co., insurer / defendants; Case No. 9414770; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 10th day of August, 1995.

                             _________________________________

                             Charles E. Davis, Clerk
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     �Physician's Report, question 29.  


     �  The December 6, 1994 report indicates the referring physician was "self."


     �The compensation report filed February 13, 1995 indicates TTD was paid through February 1, 1995.  The report remarks:  "Per Dr. Joosse, claimant medically stable February 02, [sic] 1995."  The employee's last TTD benefit was paid February 9, 1995.   


     �We note we would have made this finding whether we had applied the presumption of compensability in AS 23.30.120, or not.  


     �If copies of the medical records prepared by the employer are not complete when reviewed, the employee must supplement the medical records.  The supplemental medical records must be placed in two bound volumes with the pages numbered consecutively.  The employee shall file the supplemental medical records in two bound volumes with the Board and serve a copy upon the employer.  





