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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ARTHUR SHORT,




)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9329066

KEENER PACKING COMPANY, INC.,

)

(Uninsured)




)
AWCB Decision No. 95-0205








)




Employer,


)
Filed with AWCB Anchorage




  Defendant.

)
August 10, 1995

___________________________________)



We heard the employee's request for compensation on July 27, 1995.  The employee was not present but was represented by attorney Michael Jensen.  The employer was not present.  We reviewed the record and determined the employer received proper notice of the hearing under 8 AAC 45.070(f)(1), we proceeded with the hearing. The record closed at the conclusion of the hearing.


ISSUE

1. The amount of medical benefits the employer owes the employee.


2. The amount of penalties the employer owes the employee.


SUMMARY OF THE FACTS

On March 7, 1995, a previous panel found the employer, Keener Packing, solely liable for the employee's February 17, 1993 injury and related medical expenses.  The panel also awarded the employee $8,198.92 in attorney fees.  Arthur Short v. John Cabot Trading Co., (Short I) AWCB Decision No. 95-0065 (March 7, 1995).  On March 23, 1995 the employee filed an application for a default order.  


On June 5, 1995 another panel found the employer in default for nonpayment of attorney fees in the amount of $8,198.92. That panel did not find the employee in default for the medical costs because Short I did not give a sum certain in medical expenses.  Arthur Short v. John Cabot Trading Co., (Short II) AWCB Decision No. 95-0152 (June 5, 1995).  


On June 15, 1995 the employee filed a Petition for Modification or Reconsideration (Petition).  The petition requested that "the Board modify its June 5, 1995 Decision and Order and Supplementary Order Declaring Default and declare in default the unpaid medical benefits totaling $45,365.56 plus statutory penalty and interest, as well as $10,248.65 in attorney fees and penalty plus interest previously ordered and declared in default."  The employee also requests we specify the employee is not responsible for payment of these benefits. The employee submitted a copy of bills totaling $13,056.25.  


On June 21, 1995 the Division of Worker's Compensation wrote a letter to the employee stating it would view the employee's petition as a request to modify Short I.  The employee responded to this letter on June 29, 1995. 


At the hearing, we requested copies of the bills the employee did not submit with the petition.  Attorney Jensen informed us these bills were part of the record; however, he submitted new copies of the remainder of the bills. The total amount of these bills was $49,563.46.  The bills include:


1. Alaska Regional Hospital 
$36,338.80


2. Pathology Associates
$   230.41


3. Dr. Robert Briller
$   304.00


4. Dr. Robert Gudor
$ 1,976.00


5. Chugach Outpatient X-ray Services
$   188.00


6. Dr. Michael Newman
$10,526.25


FINDINGS OF FACT AND CONCLUSIONS OF LAW
1. The Amount of Medical Benefits the Employer Owes the Employee.


AS 23.30.095(a) provides in pertinent part.



The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee.

Furthermore, AS 23.30.095(f) states: "An employee may not be required to pay a fee or charge for medical treatment or service."  An agreement by an employee to waive the right to compensation under this chapter is not valid.  AS 23.30.245(b).


We find the employer owes the employee $49,563.46 in medical benefits.
  We base this finding on the bills submitted by the employee.  We conclude because these bills were a result of a valid worker's compensation claim, the employer shall be held solely liable for these medical expenses pursuant to AS 23.30.095(f) and AS 23.30.245(b). 

2. The Amount of Penalties the Employer Owes the Employee.


AS 23.30.155(e) provides in pertinent part:



If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  

"[C]ompensation" under AS 23.30.155(e) includes medical benefits."  Childs v. Copper Valley Electric Association, 860 P.2d 1184, 1192 (Alaska 1993).  


The employee submitted copies of all his medical bills as part of the record prior to the Short I decision.  The record reflects copies were also sent to the employer.  We find the employee submitted the past due bills to the employer and the employer had adequate notice of the bills and their past due status.  Despite having been served such notice, we find the employer failed to pay the bills totalling $49,563.46.  Pursuant to AS 23.30.155(e) we conclude the employer owes the employee $12,390.87 in penalties (25% of the $49,563.46 in medical bills).  


ORDER

1. The employer, Keener Packing Company, shall pay the employee's medical expenses in the total amount of $49,563.46.  The employer is held solely responsible for these expenses.  Specifically, these bills include:


a. Alaska Regional Hospital
$36,338.80


b. Pathology Associates
$   230.41


c. Dr. Robert Briller
$   304.00


d. Dr. Robert Gudor
$ 1,976.00


e. Chugach Outpatient X-ray Services
$   188.00


f. Dr. Michael Newman
$10,526.25


2. The employer shall pay the employee $12,390.87 in penalties. 


Dated at Anchorage, Alaska this 10th day of August, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna              


Patricia Huna, 



Designated Chairman



 /s/ Patricia Vollendorf        


Patricia Vollendorf, Member



 /s/ Florence Rooney            


Florence Rooney, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Arthur Short, employee / applicant; v. Keener Packing Company, Inc., employer (uninsured) defendant; Case No.9329066; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 10th day of August, 1995.

                             _________________________________

                             Mary E. Malette, Clerk
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     � This amount is a total of the following bills:


	1. Alaska Regional Hospital 			$36,338.80


	2. Pathology Associates				$   230.41


	3. Dr. Robert Briller				$   304.00


	4. Dr. Robert Gudor					$ 1,976.00


	5. Chugach Outpatient X-ray Services	$   188.00


	6. Dr. Michael Newman				$10,526.25





