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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

GARY L. HOLMES,



)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB Case No. 9309243








)

CAST & CREW PAYROLL,


)
AWCB Decision No. 95-0212








)




Employer,


)
Filed with AWCB Anchorage








)
August 18, 1995



and




)








)

CNA,






)








)




Insurer,


)




  Defendants.

)

___________________________________)


We heard this request for reconsideration at Anchorage, Alaska on August 15, 1995.  Employee is represented by attorney Michael Jensen.  Employer is represented by attorney Constance Livesy. 


ISSUE

Whether to grant Employee's petition for reconsideration of our July 20, 1995 Decision and Order.


PROCEDURAL SUMMARY

We initially issued a decision denying Employee's claim for reemployment benefits for failure to select a rehabilitation specialist within 10 days of notification of eligibility as required by AS 23.30.041(d).  Employee now asks us to reconsider.  Employee argues our decision is contrary to Low v. Phoenix Seafoods, Inc., AWCB Decision No. 94-0075 (March 30, 1994);  aff'd 3AN 93-6109 CI (Alaska Super Ct. July 10, 1995).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 44.62.540(a) provides



The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.


Under the above statute, we have reconsidered our July 20, 1995 Decision and Order and find we affirm our original decision.


Employee contends our July 20, 1995 Decision and Order is contrary to Low.  He argues Low stands for the proposition that reemployment benefits are not permanently forfeited  for failure to comply with AS 23.30.041(g).  We disagree.  In our July 20, 1995 Decision and Order we distinguished the facts in Low from this case.  In Low, the panel found the conduct of the RBA and the employer led the employee to believe that strict adherence to AS 23.30.041(g) was not required. The panel further found the letter from the RBA did not clearly inform Employee of the consequences of failure to respond.   We found no such exculpatory factors in this case. 


We also disagree with the Superior Court decision affirming Low to the extent it holds that an employee does not forfeit reemployment benefits for non-cooperation under  AS 23.30.041(n).
  In light of the legislative history set forth in our July 20, 1995 Decision and Order, we conclude that "terminate" means permanent forfeiture.
 


Therefore, upon reconsideration of our July 20, 1995 Decision and Order, we reaffirm the prior decision and issue the following supplementary findings.


We find Employee's unexcused failure to select a rehabilitation specialist for eleven and one-half months after he received notification of eligibility constitutes non-cooperation under AS 23.30.041(n).
 We therefore conclude, under AS 23.30.041(n),  Employer may terminate Employee's benefits.


ORDER 


1. Employee request for reconsideration is granted.


2. Upon reconsideration, Employee's claim for reemployment benefits is denied and dismissed. 


Dated at Anchorage, Alaska this 18th day of August, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Tim MacMillan              


Tim MacMillan, 



Designated Chairman



 /s/ Patricia A. Vollendorf     


Patricia A. Vollendorf, Member


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Gary L. Holmes, employee / applicant; v. Cast & Crew Payroll, employer; and CNA, insurer / defendants; Case No. 9309243; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 18th day of August, 1995.



_________________________________



Brady D. Jackson III, Clerk

SNO

�








     � AS 23.30.041(n) states in part: "After the employee has elected to participate in reemployment benefits, if the employer believes the employee has not cooperated the employer may terminate reemployment benefits on the date of noncooperation. Noncooperation means unreasonable failure to . . .


(5) cooperate with the rehabilitation specialist in developing a reemployment plan and participating in activities relating to reemployability on a full�time basis . . . 


(7) participate in any planned reemployment activity as determined


by the administrator.


     � The standard definition of "terminate" means to "limit, bound, finish, or conclude; or to put an end to; stop; cease." Webster's New World Dictionary (2nd ed.) (1979).


     �We find the matter should have been initially referred to the RBA for his determination under AS 23.30.041(o) as to whether Employee failed to cooperate under AS 23.30.041(n).  Since we found Employee's conduct was a failure to cooperate as a matter of law, a decision favorable to Employee would constitute an abuse of discretion. In the interests of judicial economy, we decline to refer the matter to the RBA at this time. 





