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  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9413326

WARDS COVE PACKING CO.,


)








)
AWCB Decision No. 95-0225




Employer,


)








)
Filed with AWCB Anchorage



and




)
August 25, 1995








)

ALASKA NATIONAL INSURANCE CO.,
)








)




Insurer,


)




  Defendants.

)

___________________________________)



This matter was heard on July 26, 1995, in Anchorage, Alaska.  The employee participated by telephone and was represented by attorney Robert Rehbock.  The employer and its insurer (employer) were represented by attorney Richard L. Wagg.  The record closed at the conclusion of the hearing.


ISSUES

1. Whether the employee is entitled to medical and temporary total disability benefits.


2. Whether the employee is entitled to attorney's fees and  legal costs.


3. Whether we can enforce AS 23.30.250.


SUMMARY OF THE EVIDENCE

It is undisputed the employee injured his low back in a slip and fall incident while working for the employer in Naknek on July 5, 1994.  The employer accepted the employee's claim, and started paying medical and temporary benefits.


Beginning on July 6, 1994, the employee started seeing Ruth S. Wood, a nurse practicioner, at the Camai Medical Center in Naknek.  She took him off work for several days, and prescribed ice, rest, and anti- inflammatory medication.  By July 13, 1994, Wood released the employee to light duty work with no bending or heavy lifting.


After flying the employee from Naknek to Anchorage, the employer had him examined by J. Michael James, M.D., on July 19, 1994 for a medical evaluation.  After performing a physical examination and reviewing x-rays, the only thing Dr. James could relate to the work-related injury was a lumbar strain. (Dr. James report dated July 19, 1994).  The doctor prescribed a week of physical therapy with the Body Ergonomics and Rehabilitation, Inc. (B.E.A.R.) program, and Ansaid, Flexeril, and Vicodin.  Dr. James expected that after a week of physical therapy, the employee would have improved enough to allow him to lateralize to a home program and return to his wildlife photography.  (Id.).  


On July 27, 1994, the employee returned to see Dr. James after completing the week of physical therapy.  (Dr. James's report dated July 27, 1994).  The employee informed the doctor that, while he had not experienced complete relief from the therapy, his back condition had improved.  Dr. James noted there was no specific tenderness except at the left lumbosacral junction.  The doctor reported that the employee's range of motion had improved, and his straight leg raises were negative bilaterally.  The doctor once again diagnosed a lumbar strain.  (Id.).  At the time of this visit, Dr. James felt that, while a brief period of swimming and whirlpooling might be helpful, the employee was "capable of working as a wildlife photographer."  (Id.).  In this regard, the doctor noted,  "The patient plans on returning to Alaska in mid September for wildlife photography . . . ."  In conclusion, Dr. James stated:  "My expectation is that this is a self-limited process which should resolve over time.  There is no evidence that he has a permanent impairment or will have a permanent impairment as a result of this injury."  (Id.).


After being examined and treated by Dr. James, the employee returned to his home in  Los Angles, California, and started seeing Michael R. Shapiro, M.D., on August 15, 1994.  On the first visit, the employee complained of pain in the lower left part of the back and in the buttocks.  (Dr. Shapiro's report dated August 15, 1994).  The doctor diagnosed a lumbar sprain, contusion and L4-5 level spondylosis.  While the doctor prescribed an anti-inflammatory medication and a couple of weeks of physical therapy at Bechtel Physical Therapy, he nevertheless released the employee to full-duty work after this first visit.  (Id.).  


In a letter to Dr. Shapiro dated August 20, 1994, Dan Kinney, a physical therapist with Bechtel Physical Therapy, set forth his initial evaluation of the employee.  From a history given by the employee, Kinney related:  "The employee is employed as a free lance photographer, but presently is not working due to the injury.  The patient's activity level includes his work, which entails hiking and carrying heavy photo equipment, basketball and biking."


After receiving two days of physical therapy, the employee was again seen by Dr. Shapiro on September 1, 1994. (Dr. Shapiro's report dated September 1, 1994).  The employee informed the doctor that, while his back pain had improved, he now had left thigh pain radiating into the left knee.  While again diagnosing a back contusion, Dr. Shapiro nevertheless again released the employee to work without any limitation. The doctor recommended continued physical therapy, and that a magnetic resonance image be taken.  The last medical record in the file is Dr. Shapiro's physician's report dated September 16, 1994.  At this time the employee's subjective complaint was left knee pain radiating into the calf.


The employer filed a controversion notice on September 8, 1994, denying all benefits.  


The employee was deposed on May 11, 1995.  He noted at the beginning that he had received a bachelor's degree in philosophy in 1981, and nearly completed his master's program in 1993.  (Rhoades deposition at 8).  When he was asked about his work history, the following testimony was given:


Q. So do I understand your employment history has essentially been as a courier, other than the Wards Cove job?


A.  Yeah.  For many years, that's what I did.


Q.  And then you also work as a photographer?


A.  Well, I've been trying to increase my visibility as making that a viable employment, self-employment.  But it's an ongoing struggle and it's not a real -- it's almost like an apprenticeship in a way at this stage because I'm not making a viable living doing it.


Q.  Have you ever worked for anyone as a photographer?


A.  Yeah, occasionally, I have done that.

(Id. at 20).


Regarding his condition after completing the B.E.A.R program, the employee stated: 


Q.  And did you notice any improvement in your symptoms?


A.  Yeah, somewhat.  But I still had this nagging pain only when I did certain things in my knee.  Like if I were to bend in a certain way, I could feel this pain in my knee.  It wasn't a constant.  


Q.  What about the low back pain itself, did that resolve?


A.  Pretty much so.


. . . . 


Q.  While you were at B.E.A.R., you were telling me about your back pain.


A.  Right.  I was still having back pain, but more importantly, I was still having this pain in my leg occasionally, and that's what was really bothering me more so than anything else.


Q.  All right.  And as I understand it, the pain in your leg is a pain primarily below your knee in the front of your leg?


A.  Right.


. . . .


Q.  How is your condition today?


A.  I feel relatively fine.  I don't -- I can't say rightly that I've experienced that pain in my leg recently, but I don't know that I've necessarily bent in the way that would cause that pain, or I'm not exactly sure if -- what the causal link was.


. . . .


Q.  You last saw Dr. Shapiro, I guess, in September of '94.  Is there any change in your condition now verses how you felt then?


A.  A marginal change.  Again, the crux of the problem was this pain in my leg, which I haven't really experienced in recent memory, i.e., in the last several months.  But I don't know that I've subjected myself to the manner that would cause that pain either, in all honesty.


. . . .


Q.  And as I recall, you have not worked for money since you were injured at Ward's Cove?


A.  That is correct, sir.


Q.  At this point in time is there any doctor who is saying you're unable to work?


A.  Not presently, no, because I'm not seeing a doctor.  The last doctor I saw was Shapiro, and I'm not sure what his last statement was in reference to me working.

(Id. at 45-48; 55-56).


The employee testified that he was trying to find work in the photography field.  When asked whether he had looked for other kinds of work, the employee responded,  "Not really." (Id. at 56).  When asked what he did during a regular day:


A.  Well, in all honesty, I'm being inundated by the O.J. Simpson trial on a daily basis.


Q.  Other than watching the trial, what do you normally do?


A.  Actually, not a whole lot.  It's kind of a struggle because I do live a relatively frugal existence at this point because I'm not working.  I do try to put out feelers to gain employment, whether that's a feeble attempt or not I guess is open to debate.  And I guess the normal things that people do, you know, eat, sleep, that kind of thing.  I don't have a routine per se.

(Id. at 58).


At the hearing, the employee testified it had been four or five months since he experienced knee pain.  He stated that while he experiences this pain only occasionally, he wants to follow Dr. Shapiro's suggestion and have further treatment, and undergo Magnetic Resonance Imaging (MRI).


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  Whether the employee is entitled to continuing benefits.


A. Medical benefits.


Under the Alaska Workers' Compensation Act, there is a presumption of compensability for employee injuries. AS 23.30.120(a) provides in pertinent part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the disability and employment.  Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991). 


The preliminary link rule applies to claims for medical benefits.  Adamson v. Univ. of Alaska, 819 P.2d 886, 894 (Alaska 1991).  To make a prima facie case, the employee must present some evidence that (1) he has an injury and (2) an employment event or exposure could have caused it.   "[I]n claims 'based on highly technical medical considerations,' medical evidence is often necessary in order to make that connection."  Burgess Const. Co. v. Smallwood, 623 P.2d 312 (Alaska 1981.  In less complex cases, lay evidence may be sufficiently probative to establish causation.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  


To overcome the presumption once it attaches, the employer must present substantial evidence that the claim is not work-related.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991); Burgess Constr. v. Smallwood, 689 P.2d 1206, 1211 (Alaska 1985).  Substantial evidence is "such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion."  Fireman's Fund Am. Ins. Co. v. Gomes, 544 P.2d 1013, 1015 (Alaska 1976) (quoting Thornton v. Alaska Workmen's Compensation Bd., 411 P.2d 209, 210 (Alaska 1966)).  There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the disability is not work-related or (2) eliminating all reasonable possibilities that the disability is work-related.  Norcon, Inc. v. Alaska Workers' Compensation Board, 880 P2d 1051 (Alaska 1994) (quoting Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976,977 (Alaska 1991).  In Childs v. Cooper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993), the court stated that "If medical experts have ruled out work-related causes for an employee's injury, Wolfer and Grainger do not require that these experts also offer alternative explanations."


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.  If the employer produces substantial evidence that the disability is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  The weight to be accorded the doctor's testimony must take place after a determination of whether the presumption had been overcome.  Norcon, Inc., 880 P.2d 1551 (Alaska 1994).  Finally, there can be no construction in the employee's favor.  1988 SLA ch. 79 § 1(b).


The first question which must be resolved is whether the employee has established a preliminary link between his injury and his need for continuing medical benefits.  Based on the employee's testimony that his knee still causes him pain, and Dr. Shapiro's September 1, 1994 recommendation that the employee continue with physical therapy and have a MRI done, we find that the employee has established the preliminary link. 


Since the employee has established the requisite preliminary link, the presumption of compensability attaches to his claim.  Accordingly, we must next determine whether the employer has come forward with substantial evidence to rebut the presumption.  We find that it has for various reasons.  First, the employer points out that when Dr. James examined the employee and reviewed his x-rays on July 19, 1994, the only thing he could relate to the work-related accident was a lumbar strain.  The doctor expected the employee would only need a week of formal physical therapy.  On July 27, 1994, Dr. James reported that after a brief period of exercise, the employee could return to his occupation as a wildlife photographer.
  Next, we note that the employee was seen by Dr. Shapiro, once in August 1994 and once in September 1994, and on both occasions the doctor released him for full duty work.  Finally, through his deposition and hearing testimony, the employee acknowledged that he only has knee pain occasionally.  In fact, he stated he had not experienced any knee pain in the last four or five months. With regard to his back problems, the employee testified that it had pretty much resolved long ago.


Having found that the employer has come forward with substantial evidence to overcome the presumption of compensability, it drops out, and we must decide whether the employee has proven all elements of his claim for medical benefits by a preponderance of the evidence.  Having weighed all the evidence which raised the presumption with all the evidence brought forward to overcome it, we find the employee has not carried this burden of proof.  Accordingly, we conclude the employee's claim for further medical benefits must be denied and dismissed.


B.  Temporary total disability benefits.


Under Olson v. AIC/J.V., 818 P.2d 669, 672 (Alaska 1991), "an employee presumptively remains temporarily totally disabled unless and until the employer introduces 'substantial evidence' to the contrary."  (citation omitted).  See AS 23.30.120(a).


The statutory provision which establishes temporary total disability benefits is AS 23.30.185, which states:


In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability. Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.  (Emphasis added).

AS 23.30.265(21) states:


"medical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical case or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence.


In the case of Municipality of Anchorage v. Leigh, 823 P.2d 1241 (Alaska 1992), the Alaska Supreme Court held the legislature, in enacting the definition of "medical stability" found in AS 23.30.265(21), had the constitutional authority to narrow the scope of the presumption of compensability it had provided for in AS 23.30.120(a).


The first question is whether medical stability can be presumed in the employee's case because there has been no "objectively measurable improvement for a period of 45 days."  We find that it can.  As noted previously, Dr. James felt the employee could return to work at the end of July 1994.  Also, Dr. Shapiro released the employee for full duty work in in August and September 1994.  Neither physican indicated that any further treatment was needed.  Based on this evidence, we find the employee's condition was medically stable no later than September 16, 1994, the last time Dr. Shapiro saw the employee and released him for full duty work.  Since there has been no objectively measurable improvement in the employee's condition for 45 days after September 16, 1994, we find the presumption of medical stability applies in this case.  
Next, we must determine whether the presumption has been rebutted by clear and convincing evidence.  "Clear and convincing evidence has been defined by the Alaska Supreme Court as "belief that the truth of the asserted facts is highly probable."  Saxton v. Harris, 385 P.2d 71,72 (Alaska 1964).  This is a higher standard of persuasion than the "preponderance of the evidence" which requires only a showing that "the asserted facts are probably true."  Id. at 72.


The employee offered no evidence to overcome the presumption of medical stability.  From what we can tell from his testimony, his low back problem essentially resolved long ago.  Regarding the employee's knee, it bothers him only occasionally every four or five months, and only when he bends it in just a certain way.     
Based on these findings, we conclude that the employee has not rebutted the presumption with clear and convincing evidence, and we deny and dismiss his claim for temporary total disability benefits.

II.  Whether the employee is entitled to attorney's fees and legal costs.


Since we have not awarded the employee any benefits, he is not entitled to attorney's fees under AS 23.30.145(a).  Likewise, the employee's attorney has not been successful in prosecuting his claim and, therefore, he is not entitled to reasonable attorney's fees and costs under AS 23.30.145(b).  Consequently, we conclude that the employee's claim for attorney's fees and legal costs must be denied and dismissed.

III.  Whether we can enforce AS 23.30.250.



The employer requests that we find the employee guilty of theft by deception under AS 23.30.250.  The statute provides:


A person who wilfully makes a false or misleading statement or representation for the purpose of obtaining or denying a benefit or payment under this chapter is guilty of theft by deception as defined in AS 11.46.180 and is punishable as provided in AS 11.46.120 - 11.46.150.


AS 11.46.180 is a criminal statute which must be enforced by the Criminal Division of the Department of Law.  As such, we find we lack jurisdiction over this matter, and conclude that the employer's request must be denied and dismissed.


ORDER

1.  The employee's claim for medical and TTD benefits is denied and dismissed.


2.  The employee's claim for attorney's fees and legal costs is denied and dismissed.


3.  The employer's request that we enforce AS 23.30.250 is denied and dismissed.


Dated at Anchorage, Alaska this 25th day of August, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder           


Russell E. Mulder,



Designated Chairman



 /s/ Patricia A. Vollendorf      


Patricia A. Vollendorf, Member



 /s/ Florence Rooney             


Florence S. Rooney, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of William J. Rhoades, employee/applicant; v. Wards Cove Packing Co., employer; and Alaska National Insurance Co., insurer/defendants; Case No. 9413326; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 25th day of August, 1995.



Charles Davis, Clerk
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     �The employer argues he really is not a career photographer.  However, we discount this  because in July he told Dr. James that he was planning to return to Alaska in September to do wildlife photography.  In addition, in August the employee told physical therapist Kinney that he could not return to his work as a freelance photographer because of his injuries.





