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GEORGE T. HUFFINE,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9121859



)

JERRY'S DRILLING, INC.,
)
AWCB Decision No. 95-0029



)


Employer,
)
Filed with AWCB Juneau



)
August 30, 1995


and
)



)

CIGNA INSURANCE COMPANY,
)



)


Insurer,
)


  Defendants.
)



)


We met in Juneau on 15 August 1995 to hear Employee's appeal of a decision of the Reemployment Benefits Administrator (RBA).  Employee, who is not represented by an attorney, participated in the hearing by telephone.  Defendants are represented by attorney Robert J. McLaughlin.  We closed the record and concluded our deliberations on 15 August 1995.


ISSUES

Was it an abuse of discretion for the RBA to find Employee had unreasonably failed to cooperate with his reemployment plan?


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

Employee is a 36-year-old driller with a history of left knee problems.  Over a period of at least 15 years, Employee has undergone eight or nine surgical procedures on his knee due to work related injuries.  The surgeries included cruciate ligament reconstruction, open and arthroscopic meniscectomy and cartilage debridement, release of the iliotibial band, and repair of a hernia in the iliotibial band laterally. (Eugene G. Pontecorvo, M.D., report of 14 August 1995.)


Employee re-injured his left knee at work on 15 August 1991 when both legs became stuck in muskeg.  He was initially seen by physicians in Ketchikan, but returned to his home in Washington.  He was examined by Travis E. White, M.D., in Spokane, Washington on 7 October 1991.  Dr. White became his treating physician and performed arthroscopic surgery on Employee's knee on 10 February 1992, for torn medial and lateral menisci and chondromalacia.  


Employee was found eligible for reemployment benefits and referred to Crawford & Company for services.  Rehabilitation specialist Stephen Lowry, MSW, CRC, was assigned to prepare a reemployment plan.  Mr. Lowry prepared a plan for Employee to return to work as an Orthotics-Prosthetics Technician (O-P Tech.). The plan provided for Employee to attend Spokane Falls Community College in Spokane, Washington.  The training was to begin in the Fall quarter of 1993 and last for eight quarters, ending with the Spring quarter, 1995. Dr. White approved the plan on 15 February 1993, and Employee approved it on 31 March 1993.  


A revised plan was prepared by rehabilitation specialist Connie Ward, M.S., on 27 May 1993.  The revised plan called for Employee to begin school in the Fall quarter 1993 and finish his training in the summer of 1996.  Employee was to receive job finding and placement assistance during the last two months of training.  From the beginning of vocational planning, Employee had expressed interest in returning to work in the medical field.  (Id. at 2, 5.)  Employee "was very eager to proceed to his new occupational future."  (Id. at 7.)  Insurer approved the plan on 21 September 1993.    


Employee took three general education classes in the Fall 1993 quarter which ended 15 December 1993.  He did not attend the Winter quarter, during which he moved to Spokane.  Employee enrolled in Orthopedics-Prosthetic classes for the Spring quarter 1994.


Crawford and Company transferred responsibility for Employee's rehabilitation services to Maxine E. Boston, BA, CIRS on 20 April 1994.  On that day, Employee told Ms. Boston he was not happy with the O-P Tech. program, and wanted to be trained in "culinary arts."  The school also notified Ms. Boston that Employee had expressed his lack of interest in the O-P Tech. program, and that Employee did not "belong" in it.  (Boston's Closing Report, 20 May 1994.)  Ms. Boston informed Employee that based on her personal and professional experience, the physical demands on a cook or chef are quite demanding, and that those jobs were not appropriate for Employee because of his knee.  Employee desired to settle his workers' compensation claim and began negotiations with Insurer.


On 24 April 1995 Defendants submitted an affidavit from Dr. White.  The affidavit states that Dr. White reviewed the job analysis for the Orthotic Technician position, and expresses his opinion Employee is physically able to perform the work described.  The affidavit also states Employee's left knee condition is medically stable and stationary, and that Employee requires no additional medical care other than a home rehabilitation exercise program to strengthen his leg.


Employee withdrew from the O-P Tech. program after six weeks of training.  He testified he got tendinitis of the knee, which was diagnosed by Dr. White.
  (Employee's dep. at 22.)  Employee testified he was unable to tolerate the walking and standing on concrete which was required.  (Id. at 25.)  At hearing Employee testified he tried to tell Dr. White he was unable to tolerate the training, but the doctor would "just walk in, take an x-ray, and say `you are fine -- go'."  He also testified he tried to get a second opinion but none of the physicians would go against Dr. White, who is well respected in the medical community.


An informal rehabilitation conference was held on 20 May 1994 at which Employee said he wanted to be retrained in either hotel management or culinary arts (cooking).  Defendants discontinued AS 23.30.041(k)
 wages on 3 June 1994, and filed a Notice of Controversion.  


Employee appealed to the RBA, and a formal rehabilitation conference was held on 19 June 1995.  Defendants submitted a job description for chef, which Dr. White had disapproved because Employee "would not handle prolonged standing, walking & lifting because of his left knee."  At this conference, Employee stated he was "unable to find another physician in Spokane who would give him another opinion regarding his physical capacities." (Reemployment Benefits Memorandum of Decision, 12 July 1995, at 3.) 


The RBA decision notes that Dr. White approved the reemployment plan, that Employee submitted no medical report which says he is unable to participate in the plan, and that the plan itself required Employee to "attend all training as outlined in the calendar and curriculum...."  The RBA cited AS 23.30.041(n)(3) and (6), and found Employee had unreasonable failed to cooperate in reemployment activity from June 4, 1994 and continuing.


Under the authority of AS 23.30.041(o), cited below, Employee appealed the RBA's decision.


As indicated, Employee was examined by Dr. Pontecorvo on 14 August 1995.  Employee's left knee was stable and had no redness, bruising, or swelling.  However, the knee had moderate crepitus, and was tender and painful on palpation and at the extremes of articulation.  Dr. Pontecorvo also found two centimeters of left thigh atrophy.  He had no treatment to offer, but concluded Employee 


should not gain weight, [should] be careful of the amount of activities he engages in, [and] should try to steer clear of activities which require standing on hard concrete floors or activities which require him to do a lot of walking on uneven ground which would cause his knee to pivot and shift.

(Pontecorvo rept. at 2.)


At hearing, Employee testified the O-P Tech. training required him to be on his feet 80 percent of the time, and he is unable to walk and stand on concrete.  Other than Employee's testimony, neither party submitted any evidence about the floors at the Spokane Falls Community College orthotics lab, the physical requirements of the training program, or the conditions under which the training is provided.  Rehabilitation Specialist Boston testified that the O-P Tech. job can be modified to reduce the frequent standing, by sitting on a tall work stool.  She testified she did not go to the orthotics lab at the college while Employee was in school, but had been there in the past when she was providing vocational rehabilitation services to a wheelchair-bound client who was taking the O-P Tech. course.  Ms. Boston testified Employee told her he did not want to participate in the course any longer.  She denied Employee informed her he was unable to tolerate the standing.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.041(n) provides in pertinent part:


After the employee has elected to participate in reemployment benefits, if the employer believes the employee has not cooperated the employer may terminate reemployment benefits on the date of noncooperation.  Noncooperation means unreasonable failure to


. . . .


(3) attend designated programs;


. . . .


(6) comply with the employee's responsibilities outlined in the reemployment plan. . . .


AS 23.30.041(o) provides:


Upon the request of either party, the administrator shall decide whether the employee has not cooperated as provided under (n) of this section.  A hearing before the administrator shall be held within 30 days after it is requested.  The administrator shall issue a decision within 14 days after the hearing.  Within 10 days after the administrator files the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110; the board shall uphold the decision of the administrator unless evidence is submitted supporting an allegation of abuse of discretion on the part of the administrator; the board shall render a decision within 30 days after completion of the hearing.


Employee has asked us to review and reverse the decision of the RBA which found Employee failed to cooperate with reemployment activities.  In accord with AS 23.30.041(o), we are to uphold the RBA's decision unless evidence is submitted which shows an abuse of discretion of the part of the RBA.  For the purpose of appeals of decisions of the RBA, we have consistently defined abuse of discretion as "[i]ssuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."  Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979).


Employee does not assert that had he completed the training, he would be unable to perform the work of an O-P Tech., and no evidence was submitted which casts any doubt on his ability to do so.  Employee's treating physician found Employee was able to perform the O-P Tech. job.  Accordingly, we find Employee is physically capable of performing that work.


Employee's complaints concern the need to stand and walk on concrete floors during training.  He asserted he was required to stand 80 percent of the time, but he submitted no evidence from his instructor or anyone else about the need to stand or walk.  That assertion was contradicted by Ms. Boston's testimony that she had placed a wheelchair-bound client in the program.  Also, Employee apparently made no effort to have the curriculum or training cite modified to accommodate his needs.   


We have reviewed all the medical evidence contained in Employee's file, including that which became available after the RBA issued his decision. Although Dr. Pontecorvo found Employee should avoid prolonged standing, especially on hard floors, he did not find Employee was unable to participate in the O-P Tech. training, and we find no other medical evidence which reaches that conclusion.


It is apparent we do not have all of Employee's medical records.  Defendants referred to medical records, which we do not find in Employee's file,
 that support their position.  Employee testified he was unable to obtain a medical opinion which support his position that he is unable to continue with the O-P Tech. training. Based on the parties' arguments, we find the missing records would not change our decision.


In the reemployment plan, which Employee approved on 31 March 1993, he agreed to attend the O-P Tech. training program.  He withdrew from the program without a physician's report which indicated he was physically unable to tolerate the training.  AS 23.30.041(n) provides that noncooperation includes unreasonable failure to attend the training program or to comply with the responsibilities outlined in the reemployment plan.   Accordingly, we find Employee unreasonably failed to cooperate with the reemployment plan.  We also find Employee failed to submit evidence which supports the allegation of abuse of discretion on the part of the RBA.  (AS 23.30.041(o)).


ORDER

The Reemployment Benefits Administrator's decision finding Employee unreasonable failed to cooperate is affirmed.


Dated at Juneau, Alaska this 30th day of August, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ L.N. Lair 


Lawson N. Lair, 



Designated Chairman



 /s/ James G. Williams 


James G. Williams, Member



APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of George T. Huffine, employee/applicant; v. Jerry's Drilling, Inc., employer; and Cigna Insurance Company, insurer/defendants; Case No. 9121859; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 30th day of August, 1995.



Susan N. Oldacres

SNO

�








    �Employee consulted Dr. Pontecorvo after experiencing difficulties obtaining a second medical opinion.  Although Dr. Pontecorvo's report was received the day before the hearing, we may consider and rely on the report because Defendants waived the right of cross-examination and Employee informed us the report was sent to us at his request.  See, 8 AAC 45.052(c)(4).


    �We have reviewed the medical records.  We find no medical reports in Employee's file which cover this time period, or which substantiate the diagnosis of tendinitis. 


    �	AS 23.30.041(k) provides in pertinent part:





	  Benefits related to the reemployment plan may not extend past two years from date of plan approval or acceptance, whichever date occurs first, at which time the benefits expire.  If an employee reaches medical stability before completion of the plan, temporary total disability shall cease and permanent impairment benefits shall then be paid at the employee's temporary total disability rate.  If the employee's permanent impairment benefits are exhausted, before the completion or termination of the reemployment plan, the employer shall provide wages equal to 60 percent of the employee's spendable weekly wages but not to exceed $525, until the completion or termination of the plan.


     (Emphasis added.)





    �Both parties have a continuing duty to furnish us and the opposing party with all medical records in their possession or under their control.  AS 23.30.095(h).  During argument, Defendants mentioned a medical summary, which we do not find in Employee's file.  We do not know if the summary and missing records were misfiled, were never filed, or lost in the mail. 





