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)
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)
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)
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)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9405738

HALLIBURTON ENERGY SERVICES,

)








)
AWCB Decision No. 95-0231




Employer,


)








)
Filed with AWCB Anchorage



and




)
August 31, 1995








)

CRAWFORD & COMPANY,



)








)




Insurer,


)




  Respondents.

)

___________________________________)


We heard this matter on August 22, 1995, in Anchorage, Alaska.  The employee was present telephonically for a short time, but was represented by attorney Richard Vollertsen for the entire hearing.  The employer and its insurer were represented by attorney Deirdre Ford.  The record closed at the conclusion of the hearing.  


SUMMARY OF THE PROCEEDINGS

We scheduled a hearing for August 22, 1995, on an appeal from an administrative decision denying the employee's reemployment benefits.  We scheduled this hearing within thirty days after it was requested, in compliance with AS 23.30.041(d).


At the commencement of the hearing, the employer objected to the employee's use at the hearing of deposition audiotapes. One deposition had been taken the day prior to the hearing, the other deposition was taken a few days prior to the hearing. Pursuant to 8 AAC 45.120(a), which requires parties to file a transcript of a witness's deposition at least two days before the hearing, we excluded the audiotaped testimony.


The employee's attorney then requested a continuance of the hearing.  The employee explained the need for the deposition testimony.  Michael L. Gilbert, M.D., is the employee's treating physician.  He was to testify concerning the care he provided to the employee, the employee's current condition, and the employee's prospects for returning to prior employment.  Gayle Fay,
 of Northwest Neuropsychology, was to testify about the general nature of post-concussive syndrome, post-traumatic stress disorder, and neurological evaluations, as well as her initial interview with the employee.


The employee participated telephonically for a short time.  During that time, we informed him of his right, under AS 23.30.041(d), to a hearing within thirty days.  He then waived his right.  We granted the employee's request for a continuance and scheduled a hearing for October 19, 1995.  We memorialize that decision below.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
A. Exclusion of Audiotaped Depositions from the Hearing.


8 AAC 45.120(a) provides in pertinent part:



If a party fails to file a transcript of a witness's deposition at least two days before the hearing and if the board or its designee determines that neither unusual and extenuating circumstances exists nor is the party extremely indigent, the witness's deposition testimony will be excluded from the hearing. . . .


The employee wished to admit the audiotaped testimony of his physicians' testimony.  His reason for doing so is he did not have time to schedule the deposition, take the deposition, and then transcribe and file the deposition pursuant to 8 AAC 45.120(a).  We find the thirty-day time constraint under AS 23.30.041(d) is not either an unusual or extenuating circumstance.  Therefore, we excluded the audiotaped testimony of the employee's physician from the scheduled August 22, 1995 hearing.

B. Waiver of 30 Day Hearing Requirement under AS 23.30.041(d).


AS 23.30.041(d) provides in pertinent part:



Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings . . . . Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110.  The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.


We have interpreted AS 23.30.041(d) as requiring a board hearing no later than 30 days after a party requests review of the RBA's decision. Thompson v. K.F. Industries, Inc., AWCB Decision No. 95-0092 (April 5, 1995).  The board's authority to continue or postpone hearings under AS 23.30.110(c) had not been extended to hearings under AS 23.30.041(d) because of its mandatory language that a "hearing shall be held within 30 days after it is requested."  


In Dwight v. Humana Hospital of Alaska, 876 P.2d 1114 (Alaska 1994), the Alaska Supreme Court held the parties could waive their right to request and obtain a second independent medical evaluation (SIME) under AS 23.30.095(k) provided they were notified of this right and executed a clear waiver of the right. Id. at 1119, n.9.  The court ruled that despite the mandatory language in section 95(k) requiring the board to order a SIME when there was a conflict in the medical evidence, the legislature did not intend that a SIME occur in every such case.  Id. Thus, under Dwight, the board has the discretion to waive certain statutory rights where a party has so waived, and the legislative history does not prohibit such a waiver.


Based upon our interpretation of Dwight, we conclude that we have the authority to schedule or continue a hearing beyond the 30-day period provided (1) the legislative history of AS 23.30.041(d) does not preclude such action, and (2) there is an informed  waiver of that right by the party seeking review of the RBA's decision.  In reviewing the legislative history of AS 23.30.041(d), we found no intent by the legislature to strictly enforce the 30-day period in every case.  


In this case the employee waived, at the hearing, his right to a hearing within 30 days, and he agreed to continue the hearing.   We find the employee has been properly informed of his right to a hearing within 30 days under AS 23.30.041(d), and we find he knowingly waived that right.  As a result, we conclude we have the authority to continue the requested hearing beyond the 30-day period prescribed in AS 23.30.041(d).  The next issue is whether a continuance of the hearing was appropriate. 

B. Continuance of the Hearing Under 8 AAC 45.074(a). 


8 AAC 45.074(a) provides in pertinent part:



Continuances, postponement, cancellations, or changes of scheduled hearings are not favored by the board and will not be routinely granted.  The board or its designee will, in its discretion, grant a continuance, postponement, cancellation, or change of a scheduled hearing without a formal hearing only upon good cause shown by the party requesting the continuance, postponement, cancellation, or change.  Good cause exists only when 




(1) a material witness is unavailable on the scheduled date and the taking of the witness' deposition in not feasible; . . .




(5) irreparable harm will result from a failure to grant the requested continuance; 

We have determined both 8 AAC 45.074(a)(1) and (5) apply to this case.  


We find the testimony of employee's physician is material to the issue.  The employee has proven his physician would not be available on the scheduled hearing date.  Because appeals from rehabilitation benefit determinations must be scheduled within thirty days after a request for a hearing, pursuant to AS 23.30.041(d), the employee did not have enough time to schedule the deposition, take the deposition, and then transcribe and file the transcript two days prior to hearing, pursuant to 8 AAC 45.120.  Therefore, we find 8 AAC 45.074(a)(1) applicable to this case, and grant the requested continuance.


Had we not granted the continuance, under 8 AAC 45.074(a)(1), we still would have granted it under subsection (5) of 8 AAC 45.074(a).  We find irreparable harm would have resulted had we not granted the continuance.  The employee would have been unable to present his case adequately, without the testimony of his primary witnesses.  Therefore, we grant the continuance under 8 AAC 45.074(a)(5) as well as under subsection (1).


ORDER

1. We exclude the testimony of the employee's audiotaped depositions from the scheduled August 22, 1995 hearing.


2.  The scheduled hearing set for August 22, 1995 is continued until October 19, 1995.


Dated at Anchorage, Alaska this 31st day of August, 1995.
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 /s/ Patricia Huna         
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Designated Chairman



 /s/ Florence Rooney       


Florence Rooney, Member



 /s/ Patricia Vollendorf   


Patricia Vollendorf, Member
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     � The record does not reflect the position Ms. Fay holds at Northwest Neuropsychology.





