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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

CHARLES HUNT,




)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9504840

HANNA AUTO WASH,



)








)
AWCB Decision No. 95-0233




Employer,


)








)
Filed with AWCB Anchorage



and




)
September 1, 1995








)

UMIALIK INSURANCE CO.,


)








)




Insurer,


)




  Defendants.

)

___________________________________)



We heard the employee's application for a compensation rate adjustment and the employer's petition for a compensation rate adjustment on August 22, 1995.  The employee was present and was not represented by an attorney.  The employer was represented by attorney Michael Budzinski.  The record closed at the conclusion of the hearing. 


ISSUE

Whether payment at a rate less than $110.00 per week is appropriate.


SUMMARY OF THE EVIDENCE

The employee hurt his foot on February 14, 1995 during the course and scope of employment.  He had been working for the employer since January 2, 1995 as a car washer.  From January 2, 1995 until the time of injury he worked five weeks at approximately 13.42 hours per week.  He did not work the first week in February.  The employer claims the employee was absent during that week because the employer fired him.  The employer stated the employee returned because a manager at another store decided to give the employee another chance and the employee was rehired at that store.  The employee claims he moved to the other store voluntarily. 


While working for the employer, the employee made $6.00 per hour.  During the five weeks of employment, he worked an average of 13.42 hours per week.  His average gross weekly earnings for these five weeks was $80.52. 
The employer calculated the employee's compensation rate using $79.64 for the employee's gross weekly earnings.
  Using the compensation rate tables, the employer then computed the employee's compensation rate to be $73.88.  The employee's disability ended on June 16, 1995.


The employee argues he should receive a higher compensation rate.  He believes had he not been injured, he would have worked more hours as the year progressed.  He argued that at the time of hire and injury, the car washing business was in a yearly slump, but business would increase when the weather warmed.  With the increase in business, the employee's working hours would increase.


The employer argues the employee's compensation rate should be calculated using $79.64 for the employee's gross weekly earnings.  The employer argues the employee would not have received any more hours because he was a poor worker and would have been fired.  The employer points out the employee had already been fired once. In addition, the employer maintains the low number of hours he worked indicates he was a poor worker. The employer typically asks the less productive employees to leave if business is slow. The employer usually requests the conscientious employees to work longer hours, even in the winter. 


Other than income from the employer, the employee testified he has received no income in the last two calendar years.  He attended school for two semesters, the rest of the time he spent caring for his family's children.  


FINDINGS OF FACT AND CONCLUSION OF LAW

AS 23.20.220 provides in part:  



(a)   The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation.  It is the employee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows:  




(1) the gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury;




(2)  if the employee was absent from the labor market for 18 months or more of the two calendar years preceding the injury, the board shall determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history. . . . 


AS 23.30.175(a) limits the weekly compensation rate to an amount which "may not exceed $700 and initially may not be less than $110."  It also provides:  



However, if the board determines that the employee's spendable weekly wages are less than $110 a week as computed under AS 23.30.220, or less than $154 a week in the case of an employee who has furnished documentary proof of the employee's wages, it shall issue an order adjusting the weekly rate of compensation to a rate equal to the employee's spendable weekly wages.  If the employer can verify that the employee's spendable weekly wages are less than $154, the employer may adjust the weekly rate of compensation to a rate equal to the employee's spendable weekly wages without an order of the board.   


In the present case, we find AS 23.30.220(a)(1) inapplicable because the employee did not work for income during 1993 and 1994.  This finding is based on the employee's testimony.  Accordingly, we will apply AS 23.30.220(a)(2) and Gilmore v.  Alaska Workers' Compensation Board, 882 P.2d 922 (Alaska 1994) to determine the employee's compensation rate.  Both AS 23.30.220(a)(2) and Gilmore direct us to review the employee's wages at the time of injury and his work and work history.  See also Gilmore v. Klukwan Forest Products, Inc., AWCB Decision No. 95-0091 (April 5, 1995).


The Alaska Supreme Court has placed the burden of proof on the employee to show loss of earning capacity.  Brunke v. Rogers and Babler, 714 P.2d 795 (Alaska 1986)  The court reasoned; "The employee can best produce information of his post-injury earnings.  It is not unreasonable or unfair burden to place on the employee." Id. at 801.  In Connelly v. Fishbach & Moore of Alaska, AWCB Decision No. 95-0121 (May 5, 1995), a previous panel of the Alaska Workers' Compensation Board found the employee's prospective wages to have increased.  However, the panel relied on evidence submitted by the employee, including statistical data on future earnings of fellow workers and on testimony from co-workers and a former supervisor stating the employee was a good worker and was likely to be successful in his position.


We find the employee's gross weekly earnings at the time of injury total $80.52 which calculates to a weekly compensation rate of $73.88.   We also find, based on the employee's testimony, that the employee has no work history, other than his work for the employer, on which to determine his compensation rate.  


The employee asks us to look at the car washing business to determine that business would have increased, and with that, his hours.  According to Brunke, the burden is on the employee to prove such an argument. Contrary to the evidence presented in Connelly, the employee has not provided us with any statistical data which would demonstrate that his hours would increase to forty hours a week.  Furthermore, the employee did not establish that he was a good worker and would have continued working with increases in hours.  In point of fact, we find the employer presented substantial evidence the employee would not work during the disability period.  Therefore, we find the employee failed to prove his employment would have increased to full time status from the date of injury until June 16, 1995, the date the employee's disability ended.   


We find the earnings at the time of injury are an appropriate basis for determining the employee's compensation rate.  Moreover, we find there is no evidence in the record to support a contrary determination under Gilmore.  Therefore, the employee's compensation rate shall be $73.88.


ORDER

The employee's temporary total disability compensation rate shall be set at the weekly rate of $73.88.


Dated at Anchorage, Alaska this 1st day of September, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Vollendorf          


Patricia Vollendorf, Member



 /s/ Florence Rooney              


Florence Rooney, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Charles Hunt, employee / applicant; v. Hanna Auto Wash, employer; and Umialik Insurance Company, insurer / defendants; Case No.9504840; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 1st day of September, 1995.

                             _________________________________

                             Brady D. Jackson III, Clerk
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     � We assume this is a computation error on the employer's part. The March 23, 1995 Compensation Report filed by the employer indicates it multiplied $6.00 by 13.42 hours for a product of $79.64.  The correct product of that calculation is $80.52.





