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)
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We heard this claim on July 25, 1995.  Employee was present and was represented by attorney Michael Jensen.  Attorney  Shelby L. Nuenke-Davison represented National Union Ins. Co. (National).  Attorney Robert McLaughlin represented Cigna Insurance Companies (Cigna).  We left the record open until July 28, 1995,  for supplemental briefing. The record closed on August 8, 1995, when we next met after completion of the record.


ISSUES

1. Under the last injurious exposure rule, which insurer is responsible for Employee's claim?


2.  What is the date of Employee's medical stability?


3. What is Employee's permanent partial impairment (PPI) rating?


4.  Is Employee entitled to attorney's fees and legal costs?


5. Should the insurer responsible for Employee's claim  reimburse the other insurer for its attorney's fees and costs under AS 23.30.155(d).


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Employee is a forty-year old carpenter.  He has worked as a rough-framer in Alaska for 21 years.  In April 1993, he started working for Employer in Attu on a project to renovate a Loran station.  The work involved removing old generators and installing new units.  In  a crew of ten, he was the only carpenter. 


Employee testified he worked seven days a week, 15 hours per day.  For several days, he had to crawl on his knees on concrete slabs.  Part of the work area was unheated.


Employee first experienced knee problems around the end of April.  He had crossed his legs sitting on an ottoman while doing laundry after work.  When he stood up, his knees "quit working."  "They just wobbled all over."  He told his supervisor, and they discussed filing a claim.  Because of the lack of medical facilities, they decided to see how he felt in the morning.  


Next day, Employee awakened with sore and swollen knees.   He decided not to leave the job site because the money was good and the job ended in two weeks. He had problems kneeling, and started wearing knee pads. 


Employee finished the project in Attu in mid-May. He spent most of his 6-week lay-off sport fishing.  He avoided squatting or kneeling.  He does not recall having problems with his knees.


On July 7, 1993, Employer called Employee back to work on a project in Fairbanks.  The job involved converting eight-plexes to four-plexes.  He worked 54 hours per week.  For the first two or three days, he had to crawl on his knees to nail studs to a retaining wall.  During the rest of the time, he built stairs.  He was on his knees during most of the stair assembly.  The work was slow because the workers had no air guns.  His knees started to bother him again.


On August 3, 1993, Employee knelt down at work in Fairbanks and could not get up.  He had to push himself up with a hammer.  He testified he "had a lot of pain."  He told a co-worker he couldn't work anymore. He realized this might be a career-ending event.  


The next day he saw Cary S. Keller, M.D., and Robert A. Wood, P.A.C, (PA Wood)  at the Fairbanks Sports Center.  He told PA Wood that he just wore his knees out.  PA Wood examined him, and then he told him to come back in five to seven days.  Employee returned to work but was "kind of hiding."  He did not feel he was able do the job.  He returned to the Fairbanks Clinic a day or two early.  He told the doctors he could not work because "my knees are killing me."  


When Employee first sought medical treatment, he had generalized knee pain.  Later, he could point to a specific place on his knees where it hurt.  However, the localized pain was not always at the same place.   


Employee sought treatment with W. Laurence Wickler, M.D., in Anchorage.  Dr. Wickler operated on his right knee on August 19, 1993, and on his left knee on September 9, 1993. 


Dr. Wickler advised Employee not to return to work as carpenter. Employee asked Dr. Wickler for a release-to-work slip anyway.  On October 4, 1993, Employee returned to work for Employer building stairs in Fairbanks.  A week later, a wall fell on his foot.  After a week lay-off, Employee returned to the same project.  By the time the job ended on November 1, 1993, Employee  realized he could not return to work as a carpenter.  


Employee went to Idaho to see his father who had just undergone open heart surgery.  He continued to have problems with his knees.  Dr. Wickler had scheduled another surgery on December 16, 1993.  On December 12, 1993, Cigna sent Employee to Michael F. Dillingham, M.D., and Gerald Keane, M.D., in California for an independent medical examination (IME).  Dr. Dillingham was Joe Montana's knee doctor.  Employee "was impressed with entire operation."  He decided to have surgery with  Dr. Dillingham.  


On January 10, 1994, Dr. Dillingham operated on Employee's knees. Employee believes the surgery was a success.  He believes the physical therapy, which lasted eight to nine weeks, was primarily responsible.


Employer sent Employee to Warren D. King, M.D., for an IME.  Employee said he was not comfortable with  Dr. King's evaluation.  He claimed Dr. King had not read his medical reports, and talked to him only for a short time.  He also said Dr. King did not use a goniomenter when he rated him as did Drs. Frost, Keane and Wickler.


Before Attu, Employee never received treatment or missed work because of knee problems. His only prior knee injury occurred while playing high school football.  His knee swelled, but he never missed a game.


After the laundry incident at Attu, Employee tried to  find work at the job site he could do without using his knees.  Since he was the only carpenter, he could not "hide."   He lost no time from work at Attu as a result of his knee problems.  He did not file a claim because he was not sure they had claim forms.  Also, the nearest hospital was in Japan, and he did not want to be medivaced.


Employee testified the work at Fairbanks was as strenuous as Attu.  At Fairbanks, his symptoms got progressively worse for the two-week period before he saw a doctor. When he returned, he could not get up without using a hammer. When the job ended in Fairbanks, he felt his knees were substantially worse than after Attu. 


Employee still has problem with his knees.  He can walk more easily now but has problems with uneven surface.  He knows he cannot return to work as carpenter. He wants to run excursion boats on the Yukon.  He went to school to pass the 100-ton license.  He already has his 25-ton license.  He is requesting reimbursement for his schooling.


On cross-examination, Employee said his earlier deposition and  statements recorded by doctors may be more accurate than his testimony at the hearing.


All physicians testified by deposition.  Dr. Wickler  did the first surgeries.  He diagnosed Employee as having torn medial meniscus in the right knee, chrondomalacia and plica in both.   He rated  Employee 12 percent for the right knee and 2 percent for the left for a 6 percent whole person rating.


Dr. Wickler believes Employee's knee problems resulted from long-standing degeneration.  He attributes the need for surgery to his employment at Attu.  He believes surgery would have been necessary despite the recurrence of knee pain in Fairbanks. 


During the surgery on August 19, 1993, Dr. Wickler visualized a complex tear of the posterior horn of the medial meniscus.  Since the edges were rounded, he estimates the tear was at least two to three weeks old. 


Dr. Dillingham examined Employee at the request of Employer.  He removed the scarring in Employee's knees resulting from the previously excised plica.  He believes Employee's work in Fairbanks was a substantial factor in causing his disability.  


Dr. Dillingham found significant the presence of medial joint line pain. With instability and swelling, medial joint line pain  strongly suggests a degenerative meniscus tear.


Dr. Dillingham estimates a  tear occurred four to six weeks before Dr. Wickler's surgery.  A tear may have occurred in Attu but it was not disabling.  The disabling tear occurred in Fairbanks. He found evidence of chrondomalacia but believes it played a minor role in Employee's symptomology.


Dr. Dillingham does not believe Employee was medically stable until he recovered from the surgery in January 1995.  He does not believe Employee can return to work as a carpenter.   


Dr. Keane assisted Dr. Dillingham in treating Employee.  He also reviewed the medical records. He is board certified in physical medicine and rehabilitation.  He believes Employee had preexisting chrondomalacia involving both knees. The chrondomalacia is visible in the MRIs taken after both incidents, and predates both work exposures.


Dr. Keane believes the pain and swelling at Attu were the first  manifestations of  symptoms of chrondomalacia.  The symptoms were further accelerated by his work at Fairbanks.


Based on Employee's history, Dr. Keane believes a meniscus tear occurred at Fairbanks. He does not believe the symptoms at Attu are consistent with a tear. He concludes Fairbanks was a substantial factor in causing Employee's disability.


Dr. Keane rated Employee 32 percent for the right knee for the meniscus tear and chrondomalacia  and 24 percent for the left for the chrondomalacia for a 22 percent whole man rating.  Because of his disability, he believes Employee is limited to light-duty carpentry.  


Dr. Frost examined Employee and reviewed the medical records at the request of National.  In his opinion, Employee had a tear in his medial meniscus when he came to Attu.  He finds no objective evidence of a meniscus tear in Attu.  However, he believes Attu was a  substantial factor in making Employee's knees symptomatic.


Dr. Frost concedes Employee's work at Fairbanks could have enlarged his tear.  If the tear had reached nerve fibers, it could explain Employee's significant increase in symptoms.


Dr. Frost believes a tear would have happened without work.  However, had Employee remained sedentary after Attu, he might have gone months or even years without needing surgery. 


Dr. King examined Employee and reviewed the medical records at the request of National.  He believes a small meniscus tear occurred at Attu.  The tear never became larger.  Thus, Dr. King concludes Attu, not Fairbanks, was a substantial factor in causing Employee's disability.


Dr. King's conclusions are based, in part, on estimating the age of the tear at over six months.  He also assumes Employee worked about nine months at Attu and twenty days at Fairbanks.


Dr. King rated Employee 12 percent right knee and 2 percent left for a 6 percent whole man rating. He found Employee medically stable as of March 15, 1995.  He would release Employee to work as a carpenter without restrictions.


Cigna covered Employer until July 15, 1993.  National assumed coverage the following day.  The parties stipulate either Cigna or National is liable for Employee's claim.  They ask us to determine, under the last injurious exposure rule, which party is responsible.


Employee contends he was not medically stable until March 13, 1995, the date he completed physical therapy after the surgery by Dr. Dillingham.  Employer maintains Employee reached medically stability on October 3, 1993, based on findings by Dr. Wickler.


Employee contends the PPI rating of 22 percent by Drs. Dillingham and Keane is correct.  Both insurers assert the 6 percent PPI rating of Drs. Wickler, Frost and King is most accurate. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Is Employer or Insurer responsible for Employee's claim?

AS 23.30.120(a) provides in part: 



In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1)
the claim comes within the provisions of the chapter. . . .


For the presumption under AS 23.30.120(a) to attach, the employee initially must show some evidence of a preliminary link between the injury and the job. Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991); Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  Once the Employee produces some evidence that the employment could have caused or aggravated the worker's condition, a statutory presumption of compensability arises.  Providence Washington Ins. Co. v. Bonner, 680 P.2d 96, 98-99 (Alaska 1984).  The injury is presumed to be compensable unless the employer or insurer can present "substantial evidence" to rebut the presumption.  "Substantial evidence" is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).


The presumption of compensability shifts only the burden of production and not the burden of persuasion.  Therefore, the evidence tending to rebut the presumption must be examined by itself. Veco. Inc. v. Wolfer, 693 P.2d 865, 869 (Alaska 1985). In deciding whether the presumption of compensability has been overcome, we cannot weigh the evidence tending to establish causation against the rebuttal evidence. We must view the rebuttal evidence in isolation. Id.


If an employer or insurer is successful in overcoming the presumption, the claimant or second insurer has the burden of proving all elements of the claim by a preponderance of the evidence. Municipality of Anchorage v. Carter, 818 P.2d 661, 664 (Alaska 1991); Veco, Inc. v. Wolf, 693 P.2d at 870.  Any weighing of testimony occurs after the presumption has been overcome.  Norcon Inc. v. Alaska Workers' Compensation Board, 880 P.2d 1051, 1054 (Alaska 1994).


The last injurious exposure rule also applies to this case.  Under the last injurious exposure rule, when an employee suffers successive injuries covered by two different insurers, both of which contribute to employee's disability, full liability is imposed on the last insurer. Ketchikan Gateway Borough v. Saling, 604 P.2d 59 595 (Alaska 1979).  To impose liability on the later insurer, we must determine: (1) whether the second injury aggravated, accelerated, or combined with the preexisting condition, and, if so, (2) whether the aggravation, acceleration, or combination was a substantial factor in bringing about the disability.  Olsen Logging Co. v. Lawson, 856 P.2 1155, 1159 (Alaska 1993).


"Disability" is defined as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." AS 23.30.265(10).  The primary consideration is the loss of earning capacity related to the impairment, rather than the degree of physical impairment. Olsen Logging Co. v. Lawson, 856 P.2d 1155, 1160 (Alaska 1993).


All physicians agree Employee arrived at the Fairbanks work site with knee problems.  Under the last injurious exposure rule,  Employee's work at Fairbanks after July 15, 1993, is sufficient to raise the presumption of compensability if the work aggravated, accelerated, or combined with his previous knee condition to bring about his current disability. Saling, 604 P.2d at 597.  We find Employee raised the presumption through the testimony of Drs. Dillingham and Keane.


Since Employee has raised the presumption, National is  required to come forward with substantial evidence that the Fairbanks work after July 15, 1993, was not a substantial factor in bringing about Employee's disability.
  Providence Washington In. Co. v. Bonner, 680 P.2d at 97-98. We find National produced substantial evidence rebutting the presumption through the testimony of Drs. Wickler, Frost, and King and the opinion of PA Wood.


We must now determine by the preponderance of the evidence whether Employee's work in Fairbanks after July 15, 1993, aggravated, accelerated, or combined with his preexisting condition to bring about his present disability.  We find that it did. 


National relies primarily on the testimony of Dr. King.
  Dr. King  believes  Employee's current problems relate to a small tear which occurred in Attu.  We find Dr. King's opinions wanting in several respects.  Dr. King assumes a small tear based on a review of photographs taken by Dr. Wickler.  However, his opinion is contrary to both Dr. Wickler and Dr. Dillingham who saw the inside of Employee's knee first-hand. 


Dr. King reviewed photographs taken at Dr. Wickler's surgery. Based on the photographs, he places the age of the tear at six months.  This assumption also contradicts that of other physicians who examined Employee.  It is further inconsistent with Employee's testimony that he started work at Attu at the beginning of April, less than five months before Dr. Wickler's surgery in August. 


Dr. King would release Employee to carpentry work without restriction.  His opinion again runs contrary to those of other physicians.  We also find it inconsistent with Employee's testimony regarding his efforts to return to carpentry work. 


Finally, Dr. King does not appear to fully appreciate the legal test for compensability. During his deposition testimony, Cigna asked Dr. King whether the work at Fairbanks accelerated Employee's need for surgery:



Q Going back to the construction carpentry work that he was doing in Fairbanks, that type of work is more likely to bring the symptoms on faster and stronger than sedentary work, isn't it?



A I don't know what you mean by faster.  I'm not sure what you're referencing.  Faster than what?



Q Well, he was engaged in sedentary activities during the six-week period after Attu.  During that six-week period, he didn't have problems with his knees that caused him to go see a doctor.  If he had continued with those sedentary type activities, is it possible that he could have gone for months without symptoms getting to the point where he had to go see a doctor?



A Yes.

(Dr. King Depo., at 39)


We find Dr. King's above testimony inconsistent with his position that the Fairbanks work was not a substantial factor in accelerating Employee's need for medical treatment.  Accordingly, we reduce the weight of his testimony.


National also relies on the opinion of Dr. Frost. In his opinion letter, Dr. Frost attributes Employee's knee problems to his work in Attu.  However, he equivocates considerably in his deposition.  He found no objective evidence of meniscus tear in Attu.  He admitted Employee's work at Fairbanks could have enlarged a pre-existing tear to cause an increase in symptoms.  He concedes Employee might have gone years without needing surgery had he remained sedentary after Attu.  We find, taken as a whole, Dr. Frost's testimony supports a position that both work exposures were a substantial factor in causing Employee's disability.


National also relies on the opinion of PA Wood.  In his opinion letter, PA Wood relates Employee's problems to his work in Attu.  We admitted PA Wood's opinion letter under Evidence Rule 703 as part of the basis for Dr. King's opinions.  However, PA Wood is not a physician.  We know nothing of his background or qualifications.  In resolving the technical medical issues involved in this case, we give little or no weight to PA Wood's opinion.


Finally, National relies on the testimony of Dr. Wickler who attributes Employee's need for surgery to his employment at Attu.  He believes surgery would have been necessary despite the recurrence of knee pain in Fairbanks.


We find we must give serious consideration to Dr. Wickler's opinions.  He was Employee's initial treating physician, and he excised his torn meniscus.  His opinion must be weighed against those of Drs. Dillingham and Keane who also operated on Employee's knees.


In  contrast to Dr. Wickler, Drs. Dillingham and Keane believe a meniscus tear occurred at Fairbanks.  They also believe the pain and swelling at Attu were caused by chrondomalacia.


We have carefully reviewed the deposition testimony of all three doctors. We find, on balance, the testimony of Drs. Dillingham and Keane is  more convincing.  They carefully explained the basis for their opinions.  They also related their opinions to Employee's history.  For example, they found a meniscus tear consistent with the appearance of medial joint line pain.  All physicians testified medial joint line pain indicates a meniscus tear.


We also found significant the trust Employee placed in Drs. Dillingham and Keane.  According to Employee, they were more successful  treating and rehabilitating him than Dr. Wickler.


Finally, we find their opinions consistent with Employee's testimony that he was not disabled until after the work exposure in Fairbanks.  Employee testified he had to "carry his own weight" in Attu after the laundry incident because he was the only carpenter there and could not "hide."  After he first saw a doctor in Fairbanks, he returned to work but he had to "lay low."  


Based on the foregoing considerations, we find the preponderance of the evidence favors the opinions of Drs. Dillingham and Keane.  Accordingly, we find Employee's work in Fairbanks after July 15, 1993, was a substantial factor aggravating, accelerating, or combining with Employee's preexisting knee condition to bring about his disability.  We conclude National is responsible for Employee's claim.

2.  What is the date of Employee's medical stability?

"Medical stability" is defined at AS 23.30.265(21) as



the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence.

A claimant is not entitled to further temporary total disability (TTD) benefits beyond the date of medical stability. AS 23.30.185.


Employer terminated Employee's TTD benefits on October 3, 1993, based on  Dr. Wickler finding him medically stable on that date.  Employee testified he continued to experience problems with his knees.  As a consequence, he sought further medical treatment from Dr. Dillingham.  Dr. Dillingham operated on his knees on January 10, 1995.  Dr. Keane supervised Employee's physical therapy.


Dr. Dillingham testified he did not consider Employee medically stable until after he completed physical therapy. According to medical records, Employee completed physical therapy on March 13, 1995. 


Employee testified he continued to have difficulties without improvement after the first surgeries.  Based on Employee's testimony, we find there was no objectively measurable improvement for 45 days after Dr. Wickler found him medically stable on October 3, 1993.  We thus conclude, under AS 23.30.265(21), Employee is presumed medically stable as of that date.  AS 23.30.265(21) provides this presumption may be rebutted by clear and convincing evidence.


Employee contends he significantly improved after Dr. Dillingham's surgery on January 10, 1994.  He therefore argues he was not medically stable on October 3, 1993 but rather on March 13, 1995, the date he completed physical therapy. 


In Municipality of Anchorage v. Leigh 823 P.2d 1241, 1246 (Alaska 1992), the Alaska Supreme Court stated that a "treating physician should have no difficulty in offering an opinion on whether or not further objectively measurable improvement is expected."  The court went on to say the "45 day provision merely signals when that proof is necessary."


We interpret AS 23.30.265(21) and  the  court's language in Leigh to require us to determine whether clear and convincing evidence existed on October 3, 1993, which showed that objectively measurable improvement in Employee's knees was expected.  We find no such evidence existed at that time.  We therefore find  Employee was medically stable on October 3, 1993.


3. What is Employee's PPI rating?

Dr. Keane rated Employee 32 percent for  right  lower extremity and 24 percent for left lower extremity for a 22 percent whole man rating.  Drs. Wickler and King rated Employee 12 percent right lower extremity and 2 percent left lower extremity for a 6 percent whole man rating.  Employee urges we adopt Dr. Keane's rating while the insurers argue for the rating of Drs. Wickler and King.


We find unacceptable the rating of Dr. Keane.  He assumes meniscus problems in both knees.  However, the surgeons  report a meniscus tear only in  the right knee.  In his first deposition, Dr. Keane conceded error and indicated he would review the ratings.  In his second deposition, he did not revise the ratings other than correct a reversal of right and left knees.


In view of Employee's second surgery, we find a new PPI rating may be in order.  However, at this time we find insufficient evidence to change the rating given by Dr. Wickler.  We therefore find Employee's PPI rating is 6 percent.

4.  Is Employee entitled to attorney's fees and legal costs?

AS 23.30.145(a) provides in part:



Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. 


AS 23.30.145(b) further provides: 



If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


Employee requests actual attorney's fees of $16,346.00 for 90.8 attorney hours of legal service. He bills $175.00 per hour before July 1, 1995 and $195.00 after July 1, 1995.  Employee also requests paralegal costs of $2256.00 for 28.2 paralegal hours at $80.00 per and other legal costs of $959.86.


We find National controverted Employee's claim was for the purpose of AS 23.30.145(a). We find the claim involved numerous issues. We find Employee required an attorney to advise him in the various aspects of his claim, attend depositions of expert medical witnesses, and defend against two insurers, both of whom contended they were not responsible for his claim.  We conclude this case justifies a fee in excess of the statutory minimum fee provided in AS 23.30.1455(a). See Coffey v. Vertec Corp.  3AN-87-6848 CI (Alaska Super. Crt., February 6, 1988).


We find reasonable Employee's claim for 90.8 attorney hours.  National objects to an award of attorney's fees for Mr. Jensen based on a billing rate of either $175.00 or $195.00 per hour. In the past, we have awarded Mr. Jensen $175.00 per hour based in part on his years of experience in representing workers' compensation claimants. Smith v. Cal Worthington Ford, AWCB Decision No. 94-0326, (December 22, 1994).  We see no reason to depart from that schedule.  We therefore award Employee $15,980.00 for attorney fees. 


We find reasonable Employee's claim for legal costs of $2256.00 for paralegal costs and $959.86 for other legal costs.  We therefore award Employee $3,215.86 for legal costs. 


5. Should National reimburse Cigna for its attorney's fees and costs under AS 23.30.155(d)?

AS 23.30.155(d) provides in pertinent part:



When payment of temporary disability benefits is controverted solely on the grounds that another employer or another insurer of the same employer may be responsible for all or a portion of the benefits, the most recent employer or insurer who is party to the claim and who may be liable shall make the payments during the pendency of the dispute.  When a final determination of liability is made, any reimbursement required, including interest at the statutory rate, and all costs and attorneys' fees incurred by the prevailing employer, shall be made within 14 days of the determination.


We find National controverted Employee's claim solely on the grounds of the last injurious exposure rule.
  We found National responsible for Employee's benefits.   Under AS 23.30.155(d), we find National liable for the attorney's fees and costs incurred by Cigna. See Bush v. Eero Volkswagen of Anchorage, AWCB No. 91-0059 (March 1, 1991); and High v. Neal & Company, AWCB No. 89-0065 (November 3, 1989).


ORDER

1.  National is responsible for Employee's claim.


2.  The date of Employee's medical stability is October 3, 1993.


3.  Employee's PPI rating is 6 percent.


4.  National shall pay Employee $15,980.00 for attorney fees and $3,215.86 for legal costs.


5.  National shall reimburse Cigna for its attorney's fees and costs. 


Dated at Anchorage, Alaska this 6th day of September, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Tim MacMillan              


Tim MacMillan, 



Designated Chairman



 /s/ Patricia Vollendorf        


Patricia Vollendorf, Member


DISSENT OF MEMBER STEVE HAGEDORN


I dissent from the majority finding National responsible for Employee's claim.  I would find a preponderance of credible medical  evidence supports finding Employee's work in Fairbanks does not bear a causal relationship to his disability. 


The majority discounts the opinion of Dr. Frost because he equivocated in his deposition testimony.  I believe his reluctance to state facts and opinions in absolute terms only serves to bolster his credibility as an unbiased expert witness.  See Childs v. Copper Valley Electric Association, 860 P.2d 1184, 1189 (Alaska 1993).


I would not be so quick to dismiss the opinions of PA Wood.  He was the first to examine and treat Employee.  His opinions should carry  more weight than given by the majority.


I also believe more weight should be given to Dr. Wickler's opinions.  The majority prefers Drs. Dillingham and Keane because they more fully analyzed and explained Employee's history and symptoms.  For example, they considered the appearance of medial joint line pain and the worsening of his condition in Fairbanks.  However, in his affidavit, Dr. Wickler also considered the same factors and concluded the Attu work was responsible.


I would therefore find by  a preponderance of credible medical evidence National was not responsible for Employee's disability.  I would go on to find Cigna responsible based on a similar analysis.


I would find Employee triggered the presumption against Cigna through the opinions of Drs. Wickler, Frost, and King and PA Wood.  I would find Cigna overcame the presumption through the testimony of  Drs. Dillingham and Keane.  Finally, based on the above considerations,  I would find by a preponderance of credible medical evidence that Employee's work in Attu was a substantial factor in aggravating, accelerating or combining with his preexisting condition to cause his present disability.  I would therefore find Cigna responsible for Employee's claim.


Other than the above objections, I otherwise concur with the majority's opinion.



 /s/ S.T. Hagedorn           


Steve Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Ronald Reichert, employee / applicant; v. Martech USA, Inc., employer; and National Union Ins. Co. and Cigna Insurance Companies, insurers / defendants; Case No. 9316848, 9329192; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 6th day of September, 1995.

                             _________________________________

                             Charles E. Davis, Clerk

SNO           
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     � In its closing argument, Cigna conceded National had overcome the presumption.


     �National also relies greatly on the recent decision of the Alaska Supreme Court in Alaska Pulp Corporation v. Trading Union Inc., Sup. Crt. Op. No. S-5782, (June 9, 1995).  In Alaska Pulp, the court held that a second employer is not liable solely because the employee was able to work before the second exposure.  We find  Alaska Pulp distinguishable on its facts.  The claimant in Alaska Pulp had surgery before returning to work.  Furthermore, the medical evidence overwhelmingly favored the second employer.


     � The insurers stipulated either Attu or Fairbanks caused Employee's disability.





