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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MICHAEL LAWSON,



)








)




Employee,


)


Applicant/Respondent,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9117866

INDEPENDENT STEEL ERECTORS,

)








)
AWCB Decision No. 95-0240




Employer,


)








)
Filed with AWCB Fairbanks



and




)
September 11, 1995








)

ALASKA NATIONAL INS. CO.,

)








)




Insurer,


)


Defendants/Petitioners.

)

___________________________________)



This claim for temporary total disability (TTD) benefits, permanent partial impairment (PPI) benefits, reemployment benefits, medical costs, penalties, interest and attorney fees, and the defendants' petition for an enhanced offset against future compensation benefits was heard at Fairbanks, Alaska on August 10, 1995.  The employee was represented by attorney Lawrence Kenworthy; attorney Theresa Hennemann represented the defendants.  The record closed at the end of the hearing.


FACTUAL BACKGROUND


It is undisputed the employee injured his right knee on June 28, 1991 when working for the employer.  He caught his right knee between some scaffolding and a ladder and tore his meniscus.



The employee began treating with Robert Dingeman, M.D., and eventually came under the care of John Frost, M.D.  He underwent a medial meniscectomy in August 1991 and a second arthroscopy in August 1992 when some remnants of the tear were located and corrected.



There were complications with recovery from the initial meniscectomy and the employee was misdiagnosed as having reflex sympathetic dystrophy (RSD).  To aid in his recovery from the misdiagnosed condition, the employee underwent a sympathectomy in the spring of 1992 (between the two arthroscopies), performed by Joel Renbaum, M.D., and Howard Denbo, M.D.



The defendants paid for all medical expenses, time loss benefits, and permanent impairment benefits through recovery from the second arthroscopy.  Complications with the adjustment of the employee's claim increased when doctors reported him medically stable.  After the final date of medical stability, April 19, 1993, the employee continued to experience pain in his right abdominal area.  The defendants arranged for the employee to see several new doctors but when the doctors concluded the conditions for which he sought treatment were not work-related, the defendants declined to arrange further doctor examinations.  The employee then pursued treatment on his own.  Finally, at a recent employer sponsored medical evaluation (EME) in Portland, Oregon, RSD specialist/neurologist Jose Ochoa, M.D., Ph.D., concluded the employee's abdominal pain is directly associated with the surgical sympathectomy, and he recommended a course of treatment.  The defendants now accept that the employee's abdominal area pain is directly related to his 1991 knee injury.


ISSUES
1.
Has the employee reached medical stability or is he entitled to temporary total disability benefits from June 8, 1992 to August 23, 1992 and from May 16, 1993 to continuing?

2.
Is the employee eligible for additional permanent partial impairment benefits?

3.
Is the employee eligible for reemployment benefits?

4.
Is the employee eligible for payment of medical costs?

5.
Are the defendants eligible for an enhanced offset against future compensation payments?

6.
Is the employee eligible for an award of penalties?

7.
Is the employee eligible for payment of interest?

8.
Is the employee eligible for an award of attorney fees?


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  Temporary Total Disability


Under Olson v. AIC/Martin, J.V., 818 P.2d 669, 672 (Alaska 1991), "an employee presumptively remains temporarily totally disabled unless and until the employer introduces "substantial evidence" to the contrary."  (citation omitted)  See also AS 23.30.120(a).



We must determine whether or not the defendants overcame the presumption.  Under AS 23.30.185, TTD benefits "may not be paid for any period of disability occurring after the date of medical stability."



AS 23.30.265(21) provides:



"medical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence.



A party arguing for a finding of medical stability must provide some supporting evidence in order to raise the presumption in AS 23.30.265(21).  See Platt v. Sunrise Bakery, AWCB No. 93-0206 at 10 (August 25, 1991).  We have found it would be inconsistent to require the defendants to produce substantial evidence to overcome the statutory presumption of continuing temporary disability under AS 23.30.120(a), but not require it to produce any evidence except the passage of time in order to prevail on a presumption of medical stability, which effectively terminates temporary disability.  Smythe v. Nana Oilfield Services, Inc., AWCB No. 94-0325 (December 22, 1994); Krier v. Nana/Marriott, JV, AWCB No. 94-0089 (April 15, 1994).



In this case, the insurer initially suspended payment of TTD benefits on June 8, 1992, when Dr. Frost found him medically stable.  The insurer restored TTD benefits on August 23, 1992 when the employee underwent the second knee surgery.  After the second surgery, the employee's PPI rating on his knee improved from 20% PPI to 10% PPI.  Based on this significant change in rating, we find objectively measurable improvement occurred.  Accordingly, if the initial finding of medical stability raised the presumption of medical stability, we find the subsequent surgery and finding of a substantially lower PPI rating is clear and convincing evidence of objectively measurable improvement.  By a preponderance of evidence, we find the employee did not reach medical stability, at least until after the second surgery.  Accordingly, we find he is entitled to TTD benefits during the intervening period of June 8, 1992 - August 23, 1992.



Additionally, the defendants controverted payment of  TTD benefits beginning May 16, 1993 after the employee was found medically stable following the second knee surgery.  Meanwhile, the employee had undergone a sympathectomy from which he still has not recovered.  Based on Dr. Ochoa's report the defendants now acknowledge the employee's groin condition is also work-related.  Dr. Ochoa found the condition has not reached medical stability, as defined in Alaska law, and recommended a course of treatment.  Specifically, he stated the employee's groin condition will improve with treatment.  These opinions were confirmed by other Portland EME panel members Marco Lacerenza, M.D., and Daniel Voiss, M.D.  Given that Dr. Ochoa is an undisputed expert as a neurologist and RSD specialist, we place great weight on his opinion.  If the defendants have raised a presumption of medical stability, based on Dr. Montano's findings of no potential for objective medical improvement, we find Dr. Ochoa's contrary opinion is clear and convincing evidence to overcome any presumption of medical stability.  Finally, by a preponderance of evidence, based on Dr. Ochoa's opinion predicting objective recovery from local nerve damage, we conclude the employee has not reached medical stability and is entitled to payment of continuing TTD benefits.



The defendants contend TTD payments should be suspended during periods the employee resisted attending EME appointments.  We disagree.



Under AS 23.30.095(d) we have consistently found benefits may be suspended only after the board has found the employee unreasonably refused treatment.  Subsection .095(e) provides that an EME scheduled every 60 days is presumed reasonable.  Subsection 095(d) also states the board, in its discretion, may order forfeiture of suspended benefits.



According to Dr. Ochoa, the doctors recommended by the insurer, who performed the sympathectomy, engaged in unethical procedures and committed medical malpractice:  "a tragedy of errors."  Given the three years of trauma the employee has endured since, we find it reasonable for him to resist attending an EME.  After the previous hearing, at which we directed the employee to attend an EME with Dr. Ochoa, the employee fully cooperated with the EME process.  Accordingly, we find no forfeiture of benefits shall occur for any previous periods.

II.  Permanent Partial Impairment


AS 23.30.190 reads, in part:



(a) In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $135,000 multiplied by the employee's percentage of permanent impairment of the whole person.  The percentage of permanent impairment of the whole person is the percentage if impairment to the particular body part, system, or function converted to the percentage of impairment to the whole person as provided under (b) of this section.  The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041, but the compensation may not be discounted for any present value considerations.



(b)  All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating may not be rounded to the next five percent. The board shall adopt a supplementary recognized schedule for injuries that cannot be rated by use of the American Medical Association Guides.



The defendants have controverted payment of any additional PPI benefits.  According to Dr. Ochoa, however, following  his recommended groin treatment, the employee will likely have an additional PPI rating under the third edition AMA guides unrevised.  Nevertheless, given that surgery or other treatment has not been undertaken, we deny this request for PPI benefits at this time.  At the conclusion of treatment, if the parties are unable to reach agreement on a rating, we will revisit this issue.

III. Reemployment benefits


In June 1992 the reemployment specialist assigned to this case recommended the employee be found eligible for reemployment benefits.  Before the reemployment benefits administrator (RBA) rendered a decision on eligibility, however, the employee signed a waiver of reemployment benefits in order to receive a PPI benefit payment in a lump based on the initial 20% rating by Dr. Frost.  The next day, the RBA found the employee eligible for reemployment benefits.  Thereafter, the PPI was paid in lump sum on or about July 1992.  In September 1992, the employee had another knee surgery, which proved successful, and his PPI was reduced in April 1993 from 20% to 10%.



AS 23.30.012, provides that a memorandum of the parties' agreement, on a form prescribed by the Board, shall be filed with the Board.  Thereafter, the Board may approve the agreement.  At the time the employee signed the waiver, he was not represented by an attorney and clearly did not realize the full extent of the problem with his sympathectomy.  Without the benefit of such knowledge, he could not know whether he would be able to return to some type of construction work.



In any event, we never approved the waiver of reemployment benefits.  Accordingly,  we find the agreement "is void for any purpose."  Id.  Based on our conclusion that, the employee's waiver of benefits is unenforceable, we remand this case to the reemployment benefits administrator to complete the reemployment process.



At hearing, the defendants argued the employee failed to timely give written notice of the employee's selection of a reemployment specialist, after receiving the notice of eligibility, and his reemployment benefits are necessarily terminated. We disagree.  The defendants do not assert the employee failed to cooperate in the reemployment process.  Otherwise, as the Alaska Superior Court stated in Low v. Phoenix Seafoods, 3AN-93-6109 CI (Alaska Super. Ct., July 10, 1995), termination of benefits is not a sanction available for failing to timely select a reemployment specialist, as required in AS 23.30.041(g).  Accordingly, we conclude the employee remains eligible for cooperative participation in the reemployment process.

IV.  Medical Costs


AS 23.30.095(a) provides for the payment of medical costs:



The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . . The board may authorize continued treatment or care or both as the process of recovery may require.

Additionally, the employee is entitled to a presumption that the medical treatment was necessary.  Alcan Electric v. Bringmann, 829 P.2d 1187, 1189 (Alaska 1992).


A. Habitrol Patch


While the employee was in the hospital in San Francisco undergoing his sympathectomy surgery, Dr. Denbo prescribed Habitrol patches to assist the employee in controlling his smoking.  Dr. Denbo stated in his October 13, 1993 letter:



4. I repeatedly stressed to Mr. Lawson pre-operatively and post-operatively while he was here in San Francisco, that people that smoke cigarettes have a much higher incidence of post traumatic reflex sympathetic dystrophies, resulting from minor or slightly major nerve injuries.



5. It was necessary that the patient stop cigarette smoking if at all possible to have a better result from his lumbar sympathectomy.



Based on Dr. Denbo's conclusion that Habitrol patches were needed to aid in the recovery process, we find the presumption of compensability has been raised.  We find Dr. Ochoa's opinion that he doubted the benefit of this procedure overcomes the presumption. We find by a preponderance of evidence, based on Dr. Denbo's opinion, the patch was necessary for the process of recovery.  Accordingly, we conclude this prescription cost shall be paid.


B. Health Club Dues


The defendants regularly paid $70 monthly dues to the Fairbanks Athletic Club (FAC) through April 1993 to aid the employee's recovery process.  Thereafter, based on Dr. Frost's April 29, 1993 report, first received in early May 1993, the defendants discontinued making these payments, without controverting or otherwise informing the employee and without cancelling the membership.  The employee continued to incur billings through June 1993, which was the date he was first able to cancel his membership.  The employee seeks reimbursement of his May and June 1993 expenses.  Based on the defendants' failure to timely notify the employee or the athletic club of the cancellation of benefits, we find the defendants responsible for this prescribed treatment through the date of cancellation.  The defendants shall pay the May and June 1993 billed expenses.


C. Medical and Prescription Bills of Drs. Montano, Jelinek, Foelsh and Gordon


The defendants have refused to pay for medical costs incurred from 1993 to present claiming the conditions treated were not work-related or they have no received documentation of medical treatment.  Specifically, William Montano, M.D., treated the employee for an inguinal hernia; George Jelinek, M.D., treated the employee for prostates; Janus Foelsh, M.D., treated the employee for a pre-existing low back condition; Rebecca Gordon, M. D., prescribed antidepressant medication.  On each occasion, we find the employee sought treatment in the context of treating his knee and groin conditions.  We find Dr. Montano's bills, up to $77, arose during the diagnostic process; Dr. Jelinek's expenses, totaling about $350, included the use of antibiotics to eliminate prostates as the cause of the abdominal, groin and leg symptoms; Dr. Foelsh's approximately $150 treatment and prescription expense was related to treatment of pain in the right testicle; Dr. Gordon's Zoloft prescription was for treatment of depression.



In short, we find, by a preponderance of evidence, the work-related injury was a substantial factor in the treatment of these conditions, such as to require payment of these costs.  The defendants shall pay the above costs as documented.  8 AAC 45.082.  We reserve jurisdiction to resolve related disputes.


D. Dr. Keller's Treatment


Cary Keller, M.D., is the employee's treating physician for his knee condition.  In January 1995 the employee attempted to schedule an appointment for evaluation of his knee.  The insurer refused to preauthorize payment and the appointment was cancelled.  According to Dr. Ochoa, the employee may need continuing knee treatment, but he stated this is not his area of expertise.  Under AS 23.30.095(a) medical treatment shall not exceed two years unless medically "indicated," and subject to review by the board.



In this case, based on the presumption of entitlement to continuing medical treatment, we find Dr. Keller's bills shall be paid, unless the defendants submit substantial evidence to overcome the presumption.  We are aware of no such evidence in this case and the resistance of payment, without such evidence, amounts to a frivolous controversion.  Based on the lack of such evidence, we find the defendants shall pay Dr. Keller's bills as they become due.

V.  Overpayment


The defendants claim an overpayment in the amount of about $15,000.  They seek an order permitting an enhanced offset against future compensation payments pursuant to AS 23.30.155(j).  We have already awarded substantial additional benefits, however, payable at a compensation rate of $626.72 per week.  Once the employee is paid the additional TTD benefits ordered in this decision, no overpayment will remain.  Additionally, the defendants will owe repayment of previously withheld 20% compensation payments.  Accordingly, we conclude the defendants petition for an enhanced offset must be denied.

VI.  Penalty


The employee seeks an award of penalties on TTD benefits owed for the period of May 16, 1993 - August 12, 1993.  AS 23.30.155(d) and (e) read in part:



(d) When payment of temporary disability benefits is controverted solely on the grounds that another employer or another insurer of the same employer may be responsible for all or a portion of the benefits, the most recent employer or insurer who is party to the claim and who may be liable shall make the payments during the pendency of the dispute.  When a final determination of liability is made, any reimbursement required, including interest at the statutory rate, and all costs and attorneys' fees incurred by the prevailing employer, shall be made within 14 days of the determina​tion. . . .



(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.



We have already awarded TTD benefits covering the period of May 16, 1993 - August 12, 1993 and continuing.  The only reason given by the defendants for the delay in filing the notice of controversion was that the employee was medically stable and that no additional TTD benefits were owed.  Dr. Frost found the employee medically stable and provided his PPI rating on April 29, 1993.  According to the employee, he first received his notice of controversion, dated August 31, 1993, on or about September 2, 1993.



We find, without an excusable reason, the defendants failed to provide a notice of controversion, until September 2, 1993.  Under subsection 155(e), we find the controversion was filed late, as to any TTD benefits due 21 days prior to September 2, 1993.  Accordingly, we find penalties are owed on all TTD benefits owed for the period of May 15, 1993 - August 12, 1993.

VII.  Interest and Attorney Fees


The employee seeks an award of interest.  The employer shall pay interest, at the statutory rate under AS 45.45.010, on the benefits awarded here.  Land and Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984); Moretz v. O'Neill Investigations, 783 P.2d 764 (Alaska 1989).



The employee also seeks an award of attorney fees exceeding the statutory minimum rate.  AS 23.30.145.  By agreement of the parties at hearing, the defendants are being provided additional time to review and evaluate the employee's affidavit of costs and attorney fees.  The defendants' answering brief is due on September 11, 1995 and the employee's reply brief is due on September 14, 1995.  We will deem the record closed on this issue when we meet on September 14, 1995.


ORDER


1.
The defendants shall pay the employee temporary

total disability benefits from June 8, 1992 to August 23, 1992 and from May 16, 1993 continuing.



2.
The employee's claim for permanent partial

impairment benefits is denied at this time.



3.
The employee shall select a reemployment

specialist.



4.
The defendants shall pay the employee's medical

benefits in accord with this decision.



5.
The defendants' petition for an enhanced

overpayment offset is denied and dismissed.



6.
The defendants shall pay the employee penalties on

awarded TTD benefits covering the period of May 15, 1993 - August 12, 1993.





7.
The defendants shall pay interest at the statutory

rate.



8.
We retain jurisdiction to award attorney's fees. 

The parties shall file written arguments as outlined in this decision.


Dated at Fairbanks, Alaska this 11th day of September, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown              


Fred G. Brown,



Designated Chairman



 /s/ John Giuchici             


John Giuchici, Member



 /s/ Ray Kimberlin             


Ray Kimberlin, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Michael Lawson, employee/applicant/respondent; v. Independent Steel Erectors, employer; and Alaska National Ins. Co., insurer/defendants/petitioners; Case No. 9117866; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 11th day of September, 1995.

                             _________________________________

                             Cathy D. Hill, Clerk
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