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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DOUGLAS SICKLES,



)








)




Employee,


)

                 Applicant,

)




  Respondent,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 8706504

U.I.C. CONSTRUCTION,


)








)
AWCB Decision No. 95-0248




Employer,


)








)
Filed with AWCB Fairbanks



and




)
September 21, 1995








)

ALASKA INS. GUARANTY ASSN,

)








)




Insurer,


)




  Defendants,

)




  Petitioners.

)

___________________________________)



The defendants' petition for a social security offset and the employee's claim for statutory minimum attorney fees on permanent total disability benefits was heard at Fairbanks, Alaska on August 24, 1995.  The employee was represented by attorney Joseph Kalamarides; attorney Valli Fisher represented the defendants.  The record closed at the end of the hearing.



It is undisputed the employee injured his lower back and left leg while moving kitchen equipment for the employer on March 10, 1987.  The defendants paid temporary total disability (TTD) payments from November 27, 1987 to April 24, 1988, based on a compensation rate of $468.54 per week.  Permanent partial disability (PPD) payments were paid from February 10, 1990 to July 6, 1990.  Continuing TTD payments were reinstated on August 1, 1990.



On July 13, 1993 the employee's attorney sent copies of a social security award to adjuster John Murray.  It is undisputed the paperwork contained all the information necessary to determine a social security offset rate of $21.08 per week according to AS 23.30.225(b).  On March 27, 1995 the defendants petitioned for an offset.  The employee partially opposed the petition, based on "laches."



On May 13, 1994 the employee amended the previous application for adjustment of claim to request permanent total disability (PTD) payments and attorney fees.  The defendants opposed the application by answer on May 16, 1994.  On June 8, 1994, after receiving a medical report from Michael James, M.D., the defendants changed position and commenced payment of PTD benefits.


FINDINGS OF FACT AND CONCLUSIONS OF LAW


The parties agree and we find AS 23.30.225(b) provides for a social security disability offset if the receipt of both social security payments and disability payments exceed 80 percent of the gross weekly wage.  Underwater Construction, Inc. v. Shirley, 884 p.2d 150 (Alaska 1994).



We have the power to determine whether the defendants waived their right to assert an offset for back payments of social security disability benefits.  Wausau Ins. Companies v. Van Biene, 847 P.2d 584, 588 (Alaska 1993).  We do not have the power to apply laches to a social security offset issue.  Id. at 589, n.15.



In his hearing brief, and at hearing, the employee asserted an implied waiver defense, rather than the laches defense raised in his answer, over the defendants' objection.  The defendants requested additional time to brief the legal issue of implied waiver if we decided to consider this defense.  After taking this issue under advisement, in the interest of administrative economy, we decided to address the implied waiver defense.



We find the Court's language in Van Biene at page 589 is applicable here:



The type of implied waiver created by neglect to insist upon a right is, in reality, a type of equitable estoppel.  This is implied in the language from Milne v. Anderson quoted above in that "prejudice to another party" is required as well as "acts amounting to an estoppel by the party whose conduct is to be construed as a waiver."  As one key element of estoppel is communication of a position, it follows that neglect to insist upon a right only results in an estoppel, or an implied waiver, when the neglect is such that it would convey a message to a reasonable person that the neglectful party would not in the future pursue the legal right in question.



We find there is no evidence in this case the defendants communicated any intention not to seek social security benefit reimbursement.  Accordingly, we conclude the defendants did not waive their entitlement to seek reimbursement and their petition must be granted.



The defendants seek a 100% offset against unpaid installments of compensation benefits.  It is undisputed the employee is entitled to PTD benefits and has over a decade long life expectancy.  We find, in order to provide the insurer with incentive to timely seek social security benefit reimbursements in the future, an offset in this case at the 20% statutory rate, provided at AS 23.30.155(j), is appropriate.  Cf., Green v. Kake Tribal Corp., 816 P.2d 1363 (Alaska 1991) (allowing 100% recoupment).



Concerning the employee's claim for attorney fees, the defendants assert none are due because the application for adjustment of claim lists no beginning date for payment of PTD benefits and lists no specific evidence supporting a PTD claim.  The defendants assert that on the May 13, 1994 date of the application, no doctor had said the employee was PTD or that he could never work again.  Instead, on December 13, 1993, Thomas Williamson-Kirkland, M.D., had approved work in several job description.  Accordingly, the defendants assert, as of May 13, 1994, the date of the Application, no rational basis existed for the employee to seek PTD and for Murray to switch to PTD.  See Underwater Construction v. Shirley, 884 P.2d 156, 159 and n.1 (Alaska 1994) (Employee entitled to have status changed from TTD to PTD after doctor said in reports that employee was medically stable and would never be able to work again).  Instead, the defendants contend, only upon receiving Dr. James' May 23, 1994 report did sufficient evidence exist to justify switching the employee to PTD status.



The record in this case reflects the employee was represented by attorney Kalamarides since 1987.  Twice the defendants had controverted the employee's benefits.  Additionally, attorney Kalamarides helped arrange the examination by Dr. James and reported the results to the adjuster before he received the report.



Based on our review of the record, we find the defendants' "voluntary" payment of PTD benefits was, in part, a response to work performed by attorney Kalamarides.  See Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1196, n.7 (Alaska 1993).  Because the defendants' were voluntarily paying TTD benefits through the date of Dr. James' report, we find the defendants owe statutory minimum attorney fees beginning from the date of this decision.  Shirley, 884 P.2d at 162.


ORDER


1.  The defendants' petition for a social security offset in the amount of $21.08 per week is granted.  The defendants may withhold an offset against future payments of compensation benefits at 20% of future installments, in order to recover the overpayment created by this decision.  AS 23.30.155(j).



2.  The defendants shall pay the employee statutory minimum attorney fees according to this decision.


Dated at Fairbanks, Alaska this 21st day of September, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown              


Fred G. Brown, 



Designated Chairman



 /s/ John Giuchici              


John Giuchici, Member



 /s/ Ray Kimberlin              


Ray Kimberlin, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Douglas Sickles, employee / applicant, respondent; v. UIC Construction, employer; and Alaska Ins. Guaranty Assn., insurer / defendants, petitioners; Case No.8706504; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 21st day of September, 1995.

                             _________________________________

                             Cathy D. Hill, Clerk
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