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JAMES W. CONATSER,



)








)
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)




  Applicant,

)








)
DECISION AND ORDER
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)








)
AWCB CASE No. 9322855

INDUSTRIAL ROOFING, INC.,

)








)
AWCB Decision No. 95-0253




Employer,


)








)
Filed with AWCB Anchorage



and




)
September 25, 1995








)

INDUSTRIAL INDEMNITY CO.,

)








)




Insurer,


)




  Defendants.

)

___________________________________)



This matter came before us on August 24, 1995, in Anchorage, Alaska.  The employee was present and represented by attorney Chancy Croft.  The employer and its insurer were represented by attorney Laurence Keyes.  The record closed at the conclusion of the hearing.


ISSUES

1.  Whether the deposition testimony of Edward M. Voke should be allowed into evidence.


2.  Whether the injuries the employee suffered on August 10, 1994 arose out of and in the course of employment.


3.  Whether the employee is entitled to attorney's fees and legal costs.


SUMMARY OF THE EVIDENCE



It is undisputed the employee, a roofer, injured his back while working for the employer on October 16, 1993.  (Conatser's deposition at 14).  On October 21, 1993, the employee saw F. Leland Jones, M.D., with complaints of low back pain radiating down the right leg.  The doctor was unable to make a diagnosis at that time because of the employee's pain, but ordered a magnetic resonance image (MRI), prescribed pain medication, and took him off work.  (Dr. Jone's report dated 10/21/93).  After reviewing the MRI results, Dr. Jones diagnosed a herniated nucleus pulposus.  (Dr. Jones' chart note October 27, 1993).  


Dr. Jones referred the employee to John C. Godersky, M.D. (Letter from Dr. Godersky to Dr. Jones dated 12/15/93).  On January 6, 1994, Dr. Godersky performed a partial hemilaminectomy on the left side at the L5-S1 level. (Dr. Godersky postoperative report dated 1/6/94).  Postoperatively, the employee underwent an exercise program to help improve his back flexibility and back and abdominal muscular tone.  (Dr. Godersky's report dated 3/28/94).  By July Dr. Godersky felt the employee was medically stable and in need of a permanent partial impairment (PPI) rating.  (Dr. Godersky's report dated July 6, 1994).  


On July 6, 1994, the employee returned to Dr. Jone's care, and he prescribed six weeks of comprehensive back rehabilitation.  (Dr. Jone's chart notes and prescription dated July 6, 1994).  


At the employer's request, Edward M. Voke, M.D., performed an independent medical examination.  (Dr. Voke's report dated 7/25/94).  He diagnosed post lumbar laminectomy on the right side at the L5-S1 level, lumbosacral strain, and chronic right leg radiculopathy.  (Id. at 2). Dr. Voke stated that the employee was medically stable, and needed no further medical treatment.  The doctor believed that, while the employee should not return to roofing work, he was physically capable of doing modified work.  Finally, Dr. Voke felt the employee was ready for a PPI rating.  (Id. at 3).


On July 26, 1994, the employee returned to see Dr. Jones.  (Dr. Jones' chart notes dated 7/26/94).  After hearing the employee's complaint of increased back pain with physical therapy, the doctor postponed it indefinitely.  (Dr. Jones' note dated 7/27/94).


An Alaska Regional Hospital Emergency Room Note dated August 10, 1994 stated the employee had fallen, and besides suffering injuries to his shoulder and knee, he had a left hip fracture.  Further it stated:



This 53-year-old gentleman was riding his bike this evening and apparently hit a rut in the road and was thrown from his bike onto the bike path and complains of severe pain in his left hip.  He was brought here this evening by emergency medical services.  He does have a history of back injury.  A couple of years ago he underwent laminectomy in December of 1993 by Dr. John Godersky.  He has most recently been followed by Leland Jones, M.D., and had been on exercise treatments.  In fact, he was exercising tonight, bicycling for his back which has been feeling well when the accident occurred.


In a letter dated October 21, 1994, Dr. Jones wrote to the employee's attorney, Mr. Croft, in part:



Mr. Conaster [sic] was riding his mountain bike at which time he apparently had an accident sustaining a fractured hip and some other injuries.  Apparently, some question has arisen as to why this patient was riding his mountain bike when he had a sore back which was bothering him and because of which he was unable to work at his regular job.



Mr. Conaster [sic] had discovered that riding his mountain bike seemed to make his back feel better and he had previously checked with me to see if this was an appropriate form of therapy for his back.  I had assured Mr. Conaster [sic] that I thought that riding his mountain bike at gradually increasing time intervals would probably be excellent therapy for his back.


A prehearing conference was held in this case on June 21, 1995.  A prehearing summary which resulted from that conference stated in pertinent part: "Keyes will coordinate the scheduling of the depositions of Drs. Voke and James by the end of next week."  (Emphasis in original).  The following standardized statement was set forth in the conference summary:  "If the above does not conform to your understanding of the discussion, statements, and agreements reached at the prehearing, you must file a written objection within 10 days of service of this summary.  The hearing will be limited to the issues and agreements stated in this summary."  (Emphasis added).  The prehearing summary was served on the parties on June 23, and no objection was made to it.  On July 31, 1995, Mr. Keyes filed and served upon Mr. Croft a notice for the taking Dr. Voke's deposition on August 7, 1995 at 3:30 p.m.  On the same day, Mr. Croft filed a petition to cancel Dr. Voke's deposition.  Mr. Croft explained in the petition that he was scheduled to appear in a case before the Superior Court in Fairbanks at the time of the proposed deposition.  Further, Mr. Croft asserted that because the employer had not scheduled Dr. Voke's deposition in accordance with the prehearing conference summary of June 21, 1995, the employer had waived its right to depose the doctor.  The employer took Dr. Voke's deposition on August 7, 1995, without Mr. Croft being present.


At his deposition taken on July 25, 1995, Dr. Jones was asked a number of questions regarding his October 21, 1994 letter to the employee's attorney.  The following testimony was given:



Q.  I take it that Mr. Conatser came in and told you that he was riding a mountain bike and wanted to know if that was okay with you.



A.  Basically, that's true.  He said it made him feel a lot better to ride his bike and that he was having some problems with physical therapy, that it wasn't being paid by workmen's comp, or words to that effect, and that he had noticed that it made him feel better to ride his bike and if I thought that was -- it was kind of a -- it wasn't the main purpose of his visit.  It was a casual question at one of the previous visits.  And I said well, you know, it -- certainly exercising bicycling is a good form of exercise.  If it makes your back feel better, I don't see a problem with it.  Any exercise gym has stationary bicycles.  So I felt like exercising on his mountain bike was a good form of exercising.

(Id. at 12-13).



Q.  [A]nd when you said that he actually owned a stationary bike or there was a stationary bike in the --



A.  No.  He was -- my recollection is that he was doing various gymnasium, health club type of efforts to exercise himself.  And I simply mentioned that virtually every exercise gym in the country has a stationary bicycle, which is considered good exercise.  So, he wishes to be out in the fresh air and ride a bicycle I thought were equivalent exercise wise [sic].

(Id. at 21-22).


At pages 15 and 16 of his deposition taken August 14, 1995, Dr. James testified that he did not consider it a reasonable and necessary form of post surgical therapy for a patient to ride a mountain bike.  He felt it puts a person at risk of having other injuries.


At the hearing, the employee testified that following surgery he spent a lot of time exercising in a gym.  When spring came, and the weather got better, he tried to do a lot of walking.  This apparently caused him some pain and discomfort.  He said he did not have a bicycle and so he started using his wife's.  This he found was not only good exercise but did not affect him like walking.  The employee stated that in May 1994, he purchased a special mountain bike, and paid an extra $70 to $100 to equip it with shock absorbers for easier riding.  He testified that he rode the bike on streets and bike paths and not off-road or in hills or mountains.  The employee said after he started riding the bike, he asked Dr. Jones about it, and was told he should continue because it was good exercise.  He said that if Dr. Jones had told him not do it, he would have stopped.  


Also testifying at the hearing was Dr. Jones.  When asked many times, many ways, the doctor stated that, while he never prescribed bike riding, he "endorsed it," he "approved it," and he "recommended it."  He said he could not "prescribe it" because the employee was already riding the bike when the matter was discussed.  In conclusion, Dr. Jones testified that he still stood by  what he originally told the employee when he asked about bike riding, what he stated in his letter of October 21, 1994, and what he testified to in his deposition of July 25, 1995. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.  Exclusion of Dr. Voke's deposition testimony.

At the heaing, the employee again requested that we address the question of Dr. Voke's deposition testimony. We granted the employee's request, and excluded Dr. Voke's deposition. We memorialize that action here. 


Our regulation 8 AAC 45.065 provides in pertinent part:




(c) Following a prehearing the chairman will issue a summary of the actions taken at the prehearing, the amendments to the pleadings, and the agreements made by the parties or their representatives concerning the matters considered.  The summary will limit the issues for hearing to those issues not disposed of by the admissions or agreements of the parties. Unless modified, the summary controls the subsequent course of action. 




(d)A party may request that a prehearing summary be modified or amended by the chairman for good cause shown, at any time before the hearing, and upon written notice to all the parties.

(Emphasis added).


From a review of the record, we find the employer agreed at the June 21, 1995 prehearing conference that it would schedule Dr. Voke's deposition by the "end of next week," [June 30, 1995].  Instead, the doctor's deposition was not scheduled and taken until August 7, 1995.  We find that no one disputes the fact that Mr. Croft could not attend Dr. Voke's deposition on August 7, 1995, because of a previously scheduled superior court appearance.  Further, we find the employer did not request that the June 21, 1995 prehearing summary be modified or amended to allow for a new date for deposing Dr. Voke.  Based on these findings, we concluded that Dr. Voke's deposition taken on August 7, 1995, should be excluded from the record.

II.  Compensability of August 10, 1993 injuries.


The primary dispute between the parties in this case is whether the "injuries" sustained by the employee as a result of his bicycle accident were ones "arising out of and in the course of employment."  The Alaska Workers' Compensation Act defines "injury" and "arising out of and in the course of employment." AS 23.30.265(17) provides in pertinent part: "injury" means accidental injury . . . arising out of and in the course of employment . . . .

AS 23.30.265(2) provides:



"arising out of and in the course of employment" includes employer-required or supplied travel to and from a remote job site; activities performed at the direction or under the control of the employer; and employer-sanctioned activities at employer-provided facilities; but excludes activities of a personal nature away from employer-provided facilities;

It can be seen that these definitions are not particularly informative in the context of this case.  This being the situation, we look to Professor Larson for guidance.  In his chapter entitled "Compensable Consequences," he states:



   A distinction must be observed between causation rules affecting the primary injury . . . and causation rules that determine how far the range of compensable consequences is carried, once the primary injury is causally connected with the employment. . . . [W]hen the question is whether compensability should  be extended to a subsequent injury . . . related in some way to the primary injury, the rules that come into play are essentially based upon the concepts of "direct and natural results," and the claimant's own conduct as an independent intervening cause.  

(1 A. Larson, The Law of Workmen's Compensation, §13.11 at 3-502 (1993); footnotes omitted).


After discussing cases involving medical causal relationships, Larson continues:  "When we turn . . . to the broad question of miscellaneous consequences having some causal connection with the original injury, we enter an area of compensation law where the difficulty of expressing a body of coherent principles is at the maximum."  (Id. §13.11(c) at 3-535; footnote omitted).


Finally, he summarizes the problem as follows:




The reason why a single unified formula will not fit all cases is that the underlying compensation test of work connection is itself not a single test based on causation.  Work connection is a meld of two elements: arising out of employment, and arising in the course of employment. . . [T]he two elements of the test do not operate independently, whatever courts may say, but interact and produce a kind of composite work-connected test in which the two elements are merged. . . .




This being so as to the initial compensable injury, it is not surprising that the question whether claimant's subsequent conduct is an independent intervening cause in these cases cannot be fairly determined by reference to conventional causation principles alone; it too must be determined by a test which is a combination of "course" and "arising out of" elements.  Since, in the strict sense, none of the consequential injuries we are concerned with are in the course of employment, it becomes necessary to contrive a new concept, which we may for convenience call "quasi-course of employment."  By this expression is meant activities undertaken by the employee following upon his injury which, although they take place outside the time and space limits of the employment, and would not be considered employment activities for usual purposes, are nevertheless related to the employment in the sense that they are necessary or reasonable activities that would not have been undertaken but for the compensable injury. . . .

(Id. §13.11(d) at 3-542-43; footnotes omitted).


Based upon this reasoning, we find the two questions which must be determined in this case is whether the employee's activity of riding his bicycle on August 10, 1994 was necessary or reasonable, and was it an activity the employee would not have undertaken but for the compensable injury on October 21, 1993.


Under the Alaska Workers' Compensation Act, there is a presumption of compensability for employee injuries. AS 23.30.120(a) provides in pertinent part:  "In a proceeding  for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the disability and employment.  Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991). 


To overcome the presumption once it attaches, the employer must present substantial evidence that the claim is not work-related.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991); Burgess Constr. v. Smallwood, 689 P.2d 1206, 1211 (Alaska 1985).  Substantial evidence is "such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion."  Fireman's Fund Am. Ins. Co. v. Gomes, 544 P.2d 1013, 1015 (Alaska 1976) (quoting Thornton v. Alaska Workmen's Compensation Bd., 411 P.2d 209, 210 (Alaska 1966)).  There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the disability is not work-related or (2) eliminating all reasonable possibilities that the disability is work-related.  Norcon, Inc. v. Alaska Workers' Compensation Board, 880 P2d 1051 (Alaska 1994) (quoting Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976,977 (Alaska 1991).  In Childs v. Cooper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993), the court stated that "[i]f medical experts have ruled out work-related causes for an employee's injury, Wolfer and Grainger do not require that these experts also offer alternative explanations."


"Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.  If the employer produces substantial evidence that the disability is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  The weight to be accorded the doctor's testimony must take place after a determination of whether the presumption had been overcome.  Norcon, Inc., 880 P.2d 1551 (Alaska 1994).  Finally, there can be no construction in the employee's favor.  1988 SLA ch. 79 § 1(b).


In applying the first part of the two-prong test set forth above, the first question becomes whether the employee has established some relationship between biking in August 1994 and his compensable injury in October 1993.  In other words, is there some evidence that the bicycling in question was necessary and reasonable for the treatment of employee's work-related injury.  We find this preliminary link was established by the testimony of Dr. Jones and the employee himself.  In Dr. Jones' letter to Mr. Croft of October 21, 1994, he stated that for the employee to ride a bike "would probably be excellent therapy for this back."  When he was deposed in July 1995, Dr. Jones did not back off or alter his previous thinking.  Again and again, the doctor testified that riding a bicycle, stationary or otherwise, was good exercise for the employee's back condition.  At the hearing, Dr. Jones said he could not have prescribed for the employee the use of the bicycle because the employee was already using it.  The doctor, however, made it very clear that he "endorsed it," "approved it," and "recommended it."  In summary, there was no question in Dr. Jones' mind that it was necessary and, particularly, reasonable for the employee to ride his bike at the time of his injuries.  Also at the hearing, the employee testified he had found bike riding more beneficial to his back than walking and other types of exercise.   Further, he stated he was a careful cyclist riding on streets and bike paths.  He made a point of the fact he never rode in mountains or other areas of rough terrain.


Based on this evidence, we find that a preliminary link has been established that the bicycling in question was necessary and reasonable. 


The second part of the test is whether the employee brought forth some evidence that he would not have been riding the bicycle "but for" his 1993 work-related injury.  He testified that he was not a bicycler before the spring of 1994.  In fact, he said he it was because of back condition that he worked out in a gym during the winter months.  He testified that when the weather improved in the spring, he tried walking outdoors to exercise and get fresh air.  Because he found walking uncomfortable and to some degree painful, the employee started using his wife's bike.  He found this activity was much better for his back condition than walking.  It was only then that the employee purchased and started riding his own mountain bike.  


Based on this evidence, we find that the employee would not have been riding his bicycle in August 1994, "but for" the work-related October 1993 injury. Accordingly, the employee has  established the necessary preliminary link between his 1993 work-related injury and his 1994 injuries.  As such, the presumption of compensability attaches to this aspect of his claim.


The next question is whether the employer has come forward with substantial evidence to overcome the presumption of compensability.  We find it has not.  The only evidence we have been directed to is Dr. James' statement made at his deposition to the effect he did not consider bike riding a reasonable and necessary form of post-surgical therapy.   This in itself is not substantial evidence to overcome the presumptions.  It is neither affirmative evidence showing that the employee's disability is not work-related, nor does it eliminate all reasonable possibilities that the disability is work-related.  


Even if it could be said that the presumptions have been overcome by substantial evidence, we still find that the employee has proven all elements of claim by a preponderance of the evidence.  Based on the testimony of the employee and Dr. Jones, we find that the asserted facts are probably true.  


Based on these finding, we conclude there is a causal relation between the injuries the employee suffered while riding his bicycle on August 10, 1994 and his work-related injury of October 21, 1993.  Consequently, we also conclude the employee's bicycling injuries arose out of and in the course of his 1993 employment.

III.  Attorney's fees and legal costs.


On August 16, 1995, the employee filed a claim for reasonable attorney's fees and legal costs under AS 23.30.145(b).  A timely affidavit of attorney's fees and costs was filed pursuant to 8 AAC 45.180.  The employee makes a total claim for $7,980.00 (39.90 hours x $200.00 per hour) for Mr. Croft's services; $1,312.50 (17.50 hours x $75.00 per hour) for paralegal costs; and $295.55 for legal costs.  The employer has not objected to these fees and costs.


At the hearing, Mr. Croft submitted a supplemental affidavit of fees and costs.  In this affidavit, he claims $2,220.00 for 11 hours of his services, $86.25 for paralegal services, and $16.20 for costs.  The employer did not object to these fees and costs.


AS 23.30.145(b) states in part:



If an employer . . . resists the payment of compensation or medical benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


Our regulation 8 AAC 45.180(d)(2) provides:



In awarding a reasonable fee under AS 23.30.145(b) the board will award a fee reasonably commensurate with the actual work performed and will consider the attorney's affidavit filed under (1) of this subsection, the nature, length, and complexity of the services performed, the benefits resulting to the compensation beneficiaries from the services, and amount of benefits involved.


The principal question raised in this case is one of first impression for us.  It involved the question of how to determine if a causal relation exists between a consequential injury and a work-related injury.  The record reflects that Mr. Croft has been providing legal services in this case for a little over a year.  This is a rather lengthy period of time for an attorney to be involved in a workers' compensation case.  The case was quite complex because it raised a new issue which required numerous prehearing conferences, research, and briefing.  Because the issue we decided was a threshold issue, and amounts of benefits involved were not requested, we are unable to consider the question of benefits resulting from the attorney's services.  We also note that the employer has not objected to the fee and cost claim.  From these facts, we find the fees and costs requested are reasonably commensurate with the actual work performed.  Accordingly, we conclude the employee is entitled to the attorney's fees and legal costs requested.


ORDER

1.  Dr. Voke's deposition testimony was properly excluded from the record.


2.  The employer is liable for benefits attributable to the employee's August 10, 1994 bicycle accident. 


3.  The employer is liable for attorney's fees and legal costs in accordance with this decision.


Dated at Anchorage, Alaska this 25th day of September, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder         


Russell E. Mulder, 



Designated Chairman



 /s/ S.T. Hagedorn             


S.T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of James W. Conatser, employee / applicant; v. Industrial Roofing, Inc., employer; and Industrial Indemnity Co., insurer / defendants; Case No.9322855; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 25th day of September, 1995.

                             _________________________________

                             Brady D. Jackson III, Clerk
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