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P.O. Box 25512







Juneau, Alaska 99802-5512

MARY ANN AMMI,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9128196



)

SEARS ROEBUCK,
)
AWCB Decision No. 95-0345


(Self-insured)

)



)
Filed with AWCB Anchorage


Employer,
)
October 6, 1995


  Defendant.
)

                                                                                                  )


We heard the employee's claim for compensation and benefits on September 7, 1995 in Anchorage, Alaska.  The employee was present and is represented by attorney Joseph Kalamarides.  The employer is represented by attorney Shelby Nuenke-Davison.  We closed the record at the conclusion of the hearing.


ISSUES

1.  What is the employee's date of medical stability?


2.  Whether the employee's permanent partial impairment (PPI) rating is due to her work-related injury.


3.  Whether the employer should pay the employee temporary total disability (TTD) or temporary partial disability (TPD) or temporary partial disability (TPD) benefits from November 16, 1991 through June 22, 1992, from November 5, 1992 through January 6, 1993, and from January 7, 1993 through March 30, 1993.


4.  Whether the employer must pay for the treatment by Dr. Boisen, Dr. Gordon and Dr. Ravits.


5.  Whether the employer must reimburse employee's transportation costs.


6.  Whether the employer must pay penalties.


7.  Whether the employer is entitled to recover in a lump sum the overpayment of compensation.


8.  Whether the employer must pay the employee's attorney fees and legal costs.


SUMMARY OF THE EVIDENCE

On November 16, 1991, while working as a temporary sales associate for the employer, the employee sustained an injury when the doors of a freight elevator closed on her right forearm and wrist.  The next day she sent to the Providence Hospital Emergency Room for treatment.  Clifford Merchant, M.D., diagnosed a contusion/hematoma of the right hand and released the employee to light-duty work for seven days.


On November 22, 1991, the employee was examined by her treating physician, Jerry Little, M.D.  Dr. Little's impression was: "Contusion of the right hand, should clear O.K.  She is back at work and I foresee no long term disability."  On December 10, 1991, the employee was examined by Robert Lipke, M.D., on a referral from Dr. Little.  In his December 10, 1991 report, he diagnosed bruising of the superficial branches of the employee's ulnar nerve, and contusion of the extensor tendons.  He believed her injury would resolve spontaneously and released her for work, with no restrictions.


After the injury, the employee returned to her job with the employer.  her hourly wage was $6.50.  At the end of December, 1991, the employee's job with the employer terminated when her temporary position expired at the conclusion of the holiday season.


From mid-January until May of 1992 the employee worked at temporary jobs at varying salaries.  At the September 7, 1995 hearing, she testified those jobs consisted mainly of receptionist duties.  She reported she was not capable of working at jobs that required a great deal of typing because of her injury.


The employee applied for unemployment compensation and began receiving $114.00 per week on May 10, 1992.
  On the application for unemployment, her signature attests she was ready, willing, and able to work.  In May or June she moved to Montana and stayed with her mother while seeking a job in that state.


In June of 1992 the employee called the employer requesting TTD benefits.  She reported she had applied for a position, but could not qualify because he injury prevented her from passing a calculator test.  On June 28, 1992 the employer began paying the employee TTD benefits at $293.65 per week.


On June 23, 1992 she sought treatment from Albert Joern, M.D.  Dr. Joern noticed decreased strength of the right hand.  he diagnosed decreased sensation on the ulnar aspect of the forearm and hand, and decreased sensation of the thumb, index and middle fingers.


On June 23, 1992, Kalispell Regional Hospital Occupational Therapy noted a "clawing" of the ring and little fingers and decreased grip strength, bilaterally.  On August 24, 1992, Dr. Joern referred the employee to John Stephens, m.D., who performed electrical studies.  He diagnosed a right median sensory prolongation.  He saw no evidence of injury to the right ulnar nerve at the wrist or elbow.


Dr. Joern continued treating the employee until her return to Alaska in November of 1992.  Prior to her return, Dr. Joern did a permanent impairment rating according to the American Medical Association Guides to the Evaluation of Permanent Impairment, (3rd ed., 1990 revised).  He found a sensory impairment involving the ring and little fingers and a 20% loss of sensation in two fingers.  This equals a 6% impairment of the hand which translated to a 3% whole person impairment.


On August 2, 1992 the employee received her last payment of unemployment compensation.  TTD benefits continued until the employer received Dr. Joern's report.  At that time, TTD benefits paid after November 4, 1992, the date Dr. Joern confirmed medical stability, were reclassified as PPI.  The balance due for the 3% PPI rating by Dr. Joern was paid in lump sum on December 17, 1992.


The employee returned to Anchorage in November of 1992.  On December 4, 1992 she filed her first Application for Adjustment of Claim.  In that application, she requested TTD benefits from November 16, 1991 through December 4, 1992.  She also requested medical costs and transportation cost in the amount of $557.00.  The employee also sought reemployment benefits.


The employee first visited Thomas Gordon, M.D., on December 28, 1992.  Dr. Gordon, a neurologist, was a referral from Dr. Little.  He noted subjective sensory impairment, and diagnosed her complaints as compatible with carpal tunnel syndrome.  On January 20, 1993 Dr. Gordon issued a work restriction for the employee due to her carpal tunnel syndrome.  Later, Dr. Gordon recommended a surgical release.


On January 26, 1993 John Sack, M.D., performed an independent medical examination.  He did not believe the employee suffered from carpal tunnel syndrome.  He found the physical findings lacking any objective evidence for carpal tunnel syndrome.  He diagnosed the left side as similar to the right, thus negating the carpal tunnel as causing the trauma.  Furthermore, he found no real residual from the injury and believed the employee was capable of returning to the work force.


The employee went to neurosurgeon Louis Kralick, M.D, on January 28, 1993.  Dr. Gordon had referred the employee to Dr. Kralick.  He diagnosed her condition as symptomatic of right carpal tunnel syndrome resulting from the work injury.  He stated she probably would benefit from carpal tunnel decompression.  In January of 1993 the employee worked for a week at a temporary service.  the following month the employee worked three weeks at the temporary service.


Based on Dr. Sack's report, the employer controverted all medical expenses and compensation on February 19, 1993.  That same day, the employee filed her second Application for Adjustment of Claim.  In this application, the employee added a request for temporary partial disability benefits from January 27, 1993 through the present.  On March 2, 1993 the employee filed a third application adding a request for permanent partial disability benefits, penalties, and attorney's fees and costs.


On March 23, 1993 Morris Horning, M.D., performed an examination for the State of Alaska, Division of Vocational Rehabilitation.  he found no evidence of carpal tunnel syndrome.  He also diagnosed right distal forearm and wrist soft tissue injury from November of 1991, mostly resolved.


On April 1, 1993 Dr. Gordon noted the strength in the employee's upper extremity to be normal, with no sensory loss of pain.  That same month, the employee found employment at Eagle Hardware as a retail sales clerk.


On November 4, 1993 Douglas Smith M.D., performed a second independent medical examination (SIME).  He found her to have possible mild residual ulnar nerve dysfunction related to the soft tissue injury which occurred in November of 1991.  He did not find evidence of a carpal tunnel syndrome at that time.  He found her date of medical stability to be March of 1993, when she no longer hand any objective sign of carpal tunnel syndrome.  He did not place any work restrictions on her relative to her right upper extremity injury.  In his report, Dr. Smith stated:


The most consistent thread that goes through this case from the time of her emergency room evaluation and early evaluation by Drs. Little and Lipke is that of an injury to the superficial portion of the ulnar nerve involving the right hand.  This would be compatible with a contusion and a subsequent loss of some function of the nerve.  Ultimately this probably should resolve if the diagnosis is correct.  however, I feel a the time I saw her there still was some possible residual impairment that could be considered.  It is noted that the impairment will be relative to a sensory deficit which requires subjective reporting on the part of the injured worker.

(Smith report, at 11).  Dr. Smith found the employee to have a 2% upper extremity impairment which, when converted, became a 1% whole person impairment.  Dr. Smith used the American Medical Association Guides to the Evaluation of Permanent Impairment, (3rd ed. 1988) (Guides).  In December of 1993 the employee began employment with the State of Alaska as a Clerk Typist III.  Her job title was eventually changed to Administrative Clerk II.  She continues to work for the State of Alaska.  She also works weekends at Eagle Hardware.


On February 8, 1993 and September 16, 1994, Ronald Boisen, M.D., treated the employee for gastric effects caused by the anti-inflammatories the employee was taking for her right upper extremity injury.


In August of 1994 the employee visited John Ravits, M.D., a neurophysiologist at the Virginia Mason Clinic in Seattle, Washington.  He found her to have:


Right hand pain syndrome--suspect local musculoskeletal kinds of factors, not any significant cervical radiculopathy, brachial plexopathy or entrapment neuropathy of either median or ulnar nerves. . . .  I think with time and rehabilitation her hand is likely to be normal.


The employee testified at the September 7, 1995 hearing that she was continually looking for employment during the time she is requesting TTD benefits.  She stated that she tried to be honest with potential employers regarding her right hand disabilities, but when they learned of that, she did not get hired.


The employer submitted into evidence an employment application the employee filled out for the State of Alaska in March of 1992.  On that application, the employee stated she was capable of typing 50 words per minute.  She explained she put that on her application because she had difficulty, at that time, accepting her limitations.  Therefore, she believed she was capable of typing that quickly, when in fact, she did not have such capabilities.


In the summer of 1995 the employee submitted her travel expenses to the employer.  The employer paid these travel expenses.  The record does not indicate the amount of that payment.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.120(a) provides in part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provision of this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."


However, before the presumption attaches the employee must establish a preliminary link between the disability and the employment.  "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection."  Burgess Construction Co. V. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facie case of work relatedness, the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 869.


To overcome the presumption of compensability, the employer must present substantial evidence the disability is not work-related.  miller v. ITT Arctic Service, 577 P.2d 1044, 1046 (Alaska 1978).  The court has consistently defined "'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'" Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 209, 210).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work-related or 2) eliminating all reasonable possibilities the injury was work-related.


The same standards used to determine whether medial evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.


If the employer produces substantial evidence that the disability is not work-related, the presumption drops out, and the employee must prove all the elements of the claim by a preponderance of the evidence.  (d. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [the triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (alaska 1964).


We will analyze the issue of this case using the above-described presumption.

1.  What is the Employee's Date of Medical Stability.


AS 23.30.265 defines medical stability as:


[T]he date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence.


We find Dr. Smith's report raises the presumption that the employee reached medical stability on March 31, 1993.  We also find Dr. Joern's report finding medical stability on November 4, 1992 overcomes the presumption.  Therefore, the employee must prove her case by a preponderance of the evidence.


We find the employee has proven by a preponderance of the evidence that she reached medical stability on March 31, 1993.  We find Dr. Smith's report shows that he had carefully reviewed all the employee's medical reports.  After this careful review, he found medical stability was reached on March 31, 1993.  After making this diagnosis, he gives a clear explanation for this finding.  because of its depth, we find this report very convincing, and place greater weight on it.


Furthermore, the employee's treating physician, Dr. Gordon, found the employee to be suffering from carpal tunnel syndrome on February 23, 1993.  However, on April 1, 1993, he found the carpal tunnel syndrome had resolved.  We find Dr. Gordon's initial finding of a problem, and then later finding a resolution of that problem near the date of Dr. Smith's diagnosis of medical stability, supports the March 31, 1995 date of medical stability.


We place less weight on Dr. Joern's report finding medical stability on November 4, 1992.  We make this determination primarily because Dr. Joern does not give an explanation for his finding of medical stability.  In addition, physician reports after November 4, 1992 show contradictory diagnoses.  Such contradictions indicate lack of medical stability.


Based on the above, we find the employee reached medical stability on March 31, 1993.

2.  Whether the Employee's Permanent Partial Impairment Rating is Due to Her Work-related Injury.


AS 23.30.190 provides in part:


(a) In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $135,000 multiplied by the employee's percentage of permanent impairment of the whole person.  The percentage of permanent impairment of the whole person is the percentage of impairment to the particular body part, system, or function converted to the percentage of impairment to the whole person as provided under (b) of this section. . . .


(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating may not be rounded to the next five percent.  The board shall adopt a supplementary recognized schedule for injuries that cannot be rated by use of the American Medical Association Guides.


(c) The impairment rating determined under (a) of this section shall be reduced by a permanent impairment that existed before the compensable injury.

Permanent impairment ratings must be based upon the Guides.  8 AAC 45.122.


We find Dr. Joern's report raises the presumption that the employee's PPI rating is 3%.  We also find Dr. Smith's diagnosis of a 1% PPI rating overcomes the presumption.  Therefore, the employee must prove her case by a preponderance of the evidence.


We find the employee has failed to prove by a preponderance of the evidence that her PPI rating was 3%.  we place little weight on Dr. Joern's rating, because he used a the American Medical Association Guides to the Evaluation of Permanent Impairment, (3rd ed. revised 1990) which is improper under our regulations.  Furthermore, he calculated his rating prior to the date we found the employee became medically stable.


We find Dr. Smith's report convincing and give it great weight.  He gave a thorough explanation for his 1% rating.  This rating was done using the proper edition of the Guides, and after medical stability.  Therefore, based on Dr. Smith's report, we find the employee has a 1% PPI rating.

3.  Whether the Employer Should Pay the Employee TTD or TPD benefits from november 16, 1991 through June 22, 1992, from November 5, 1992 through January 6, 1993, and from January 7, 1993 through March 30, 1993.

The employee requested only TTD, and not TPD benefits, during times she was receiving income through unemployment insurance or temporary employment.  The employer argued, at the hearing, the employee can not receive TPD benefits during times she requested only TTD.


8 AAC 45.050 allows pleadings to be amended at any time, as directed by the board.  We find the employer would not suffer any prejudice if we allow the employee to amend her claim to include TPD benefits during the time she was temporarily employed or receiving unemployment compensation.  We allow the employee to amend her claim to include an alternate claim for TPD benefits for the time she is requesting TTD benefits.  Therefore, in this decision, we will determine whether the employee is entitled to TPD or TTD benefits for the time the employee is requesting disability benefits.


AS 23.30.185 reads in pertinent part:


In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.


The term "disability" is defined in AS 23.30.265(10) as the "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment".


If the employee is receiving unemployment benefits, AS 23.30.187 provides:


Compensation is not payable to an employee under AS 23.30.180 or 23.30.185 for a week in which the employee receives unemployment benefits.


If the employee's disability is not total, and she is capable of some work, AS 23.30.200 provides in pertinent part:


In case of temporary partial disability resulting in decrease of earning capacity the compensation shall be 80 percent of the difference between the injured employee's spendable weekly wages before the injury and the wage-earning capacity of the employee after the injury in the same or another employment, to be paid during the continuance of the disability.

AS 23.30.187 does not preclude an employee from receiving compensation under AS 23.30.200.


Based on the employee's testimony, and the doctors' reports, which continuously report the work-related injury causing decreased range of motion in the hand, we find the employee has raised the presumption that she was disabled and entitled to disability benefits.  Based on the employee's application for unemployment compensation, her employment application with the State of Alaska stating she was capable of typing, and based also on the fact the employee worked during the time she is requesting disability benefits, we find the employer has overcome the presumption.  Therefore, the employee must prove her case by a preponderance of the evidence.


We find the employee failed to prove her case by a preponderance of the evidence.  At the time of injury, the employee was working as a sales associate.  At the hearing, the testimony focused on the employee's capabilities of typing and performing in a position requiring such a skill.  The testimony did not address whether she was capable of performing as a sales associate.  The employee testified that she did an extensive job search and was rejected because she was incapable of using her hand.  Her description, however, seemed limited to clerical positions requiring typing skills.  She did not indicate she was seeking any sales associate positions.


We find the evidence indicates the employee was capable of obtaining and remaining in a sales associate position.  She returned to her employment with the employer after her injury.  She did not quit this position, but rather left after her temporary position expired.  In addition, her treating physician, Dr. Lipke, released her to work less then a month after the injury date.


Furthermore, the employee stated on a number of documents she was capable of working.  the employee submitted job applications to the State of Alaska in March of 1992 indicating she was capable of typing 50 words per minute.  In addition, in May of 1992 the employee filed a claim for unemployment benefits.  On this application she attests she is ready, willing and able to work.


We find all the above-cited evidence indicates she was capable of earning the wages she was receiving as a sales associate at the time of injury.  Because she was capable of receiving these wages, we find she is not disabled as defined in AS 23.30.265(10).  AS 23.30.185 and AS 23.30.200 require an employee to be disabled before we can award compensation.  Since we have found the employee is not disabled pursuant to AS 23.30.265(10), we conclude she cannot receive either TTD or TPD benefits under AS 23.30.185 or AS 23.30.200.

4.  Whether the Employer Must Pay for the Treatment by Dr. Boisen, Dr. Gordon and Dr. Ravits.


AS 23.30.095(a) provides in pertinent part:


The employer shall furnish medical, surgical, and other attendance or treatment . . . for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . . .  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require. . . .  The employee may not make more than one change in the employee's choice of attending physician without the written consent of the employer.  Referral to a specialist by the employee's attending physician is not considered a change in physicians.  Upon procuring the services of a physician, the injured employee shall give proper notification of the selection to the employer within a reasonable time after first being treated.  Notice of a change in the attending physician shall be given before the change.


AS 23.30.095(c) provides in pertinent part:


When a claim is made for a course of treatment requiring continuing and multiple treatments of a similar nature is not valid and enforceable against the employer unless, within 14 days following treatment, the physician or health care provider giving the treatment or the employee receiving it furnishes to the employer and the board notice of the injury and treatment, preferably on a form prescribed by the board.  The board shall, however, excuse the failure to furnish notice within 14 days when it finds it to be in the interest of justice to do so, and it may, upon application by a party in interest, make an award for the reasonable value of the medical or surgical treatment so obtained by the employee.


We find the employee has raised the presumption of compensability in respect to the treatment by Dr. Boisen.  The employee sought treatment from Dr. Boisen for the gastric effects caused by the anti-inflammatory medication taken for her work-related injury.  We find the employer has failed to overcome the presumption of compensability.  Therefore, the employer is liable for Dr. Boisen's $45.00 medical bill for the February 8, 1993 treatment and the $75.00 bill for the September 16, 1994 treatment.


We find the employee has raised the presumption of compensability in respect to the March 31, 1993 medical bill by Dr. Gordon.  Dr. Gordon is a neurologist employee saw on referral by Dr. Little, the employee's initial treating physician.  The employee's March 31, 1993 bill was a result of the employee's continued treatment.  We find the employer has failed to overcome the presumption of compensability.  Therefore, the employer is liable for Dr. Gordon's $75.00 medical bill for the March 31, 1993 treatment.


We find the employee raised the presumption of compensability in respect to the August 22, 1994 treatment by Dr. Ravits.  The employee sought treatment from Dr. Ravits for her right forearm, wrist, and hand pain caused by the work-related injury.  We find the employer failed to overcome the presumption.


The employee admits Dr. Ravits was not a referral from her treating physician, therefore, in addressing the employer's argument on page 14-15 of its hearing brief, we have to determine whether the employee properly changed physicians under AS 23.30.095(a).


When an employee moves to a new locale for a purpose unrelated to medical treatment and seeks treatment from a physician in that locale, that new physician is considered to be "substitution" of the treating physician and not a "change" for purposes of AS 23.30.095(a).  Williams v. Cal Worthington Ford, AWCB Decision No. 93-0254 (October 13, 1993).  See also Stempniak v. Pioneer Alaskan Fisheries, AWCB Decision No. 95-0012 (January 24, 1995).


We find Dr. Little to be employee's initial treating physician.  Dr. Little referred the employee to Dr. Lipke, and therefore, we find Dr. Lipke was not a change in treating physicians.  the employee then moved to Montana to seek employment and live with her mother.  in Montana she sought treatment with Dr. Joern.  Pursuant to Williams, we find Dr. Joern to be a substitution of a treating physician and not a change under AS 23.30.095(a).  Dr. Joern referred the employee to Dr. Stephens, and therefore, we find Dr. Stephens was not a change in treating physicians.


When the employee returned to Alaska, Dr. Little referred her to Dr. Gordon, and therefore, we find Dr. Gordon was ont a change in treating physicians.  Dr. Gordon referred the employee to Dr. Kralick, and therefore, we find Dr. Kralick was not a change in treating physicians.  Dr. Horning performed an examination, at no cost to the employer, for the State of Alaska, Division of Vocational Rehabilitation.  Dr. Horning did not give treatment, therefore, we find Dr. Horning was not a change in treating physicians.  Based on the above outline of referrals, we find Dr. Ravits was the employee's first change in treating physicians.


We have already found the employee raised the presumption of compensability, and the employee failed to overcome the presumption of compensability in respect to the treatment of Dr. Ravits.  Therefore, because we find the employee changed treating physicians only once, we find the employer is liable for Dr. Ravits' $1,030.00 medical bill for the August 22, 1994 treatment.

5.  Whether the Employer is Responsible for the Reimbursement of Transportation Costs.


8 AAC 45.084 provides in pertinent part:


(a) this section applies to expenses to be paid by the employer to an employee who is receiving or has received medical treatment.


(b) Transportation expenses include


(1) a mileage rate, for the use of a private automobile, equal to the rate the state reimburses its supervisory employees for travel on the given date if the usage is reasonably related to the medical examination or treatment;


(2) the actual fare for public transportation if reasonably incident to the medical examination or treatment; . . .


(c) It is the responsibility of the employee to use the most reasonable and efficient means of transportation under the circumstances.  If the employer demonstrates at a hearing that the employee failed to use the most reasonable and efficient means of transportation under the circumstances, the board may direst the employer to pay the more reasonable rate rather than the actual rate. . . .


(e) A reasonable amount for meals and lodging purchased when obtaining necessary medical treatment must be paid by the employer if substantiated by receipts submitted by the employee.  Reimbursable expenses may not exceed the per diem amount paid by the state to its supervisory employees while traveling.


It is clear from Exhibit 1 of the employee's hearing brief what transpiration costs the employee is requesting.  At the hearing, however, evidence was submitted which indicates the employer has paid some, if not all of these expenses.  Because it is unclear from the evidence which transforation costs were paid and which were not paid by the employer, we will consider all of the employee's requests.


We find all the travel expenses listed on page 1 of Exhibit 1 in the employee's hearing brief compensable.  These expenses include seven 144 mile
 round trips and one 72 mile one way trip from the employee's mother's home in Montana to be the employee's medical treatment in Kalispell, Montana.  We hold the employer liable for these expenses.


Furthermore, we find the employer responsible for the employee's transportation costs on page 2 of Exhibit 1 in the employee's hearing brief.  We find all the expenses listed on Exhibit 1 page 2 of the employee's brief to be reasonable.  We hold the employer liable for these expenses.

6.  Whether the Employer Shall Pay Penalties.


A controversion notice must be filed in good faith to protect an employer from imposition of a penalty. . . .  For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.

Harp v. Arco Alaska, Inc., 831 P.2d 352, 258 (Alaska 1992).  A penalty for a controversion not filed in good faith is 25 percent of the unpaid installment.  AS 23.30.155(e).


We find the employer filed a controversion notice on February 19,1993 based on Dr. Sack's January 26, 1993 report.  It was only after this controversion that the employee requested the disability benefits which are the subject of this hearing, and presented evidence to support that request.  Because there was evidence to support this controversion, we find the employer controverted the employee's claim in good faith.  We will deny the request for penalties.

7.  Whether the Employer is Entitled to Recover in a Lump sum The Overpayment of Compensation.


AS 23.30.155(j) provides in pertinent part:


If an employer has made advance payments or overpayments of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installments of compensation due.  More than 20 percent of unpaid installments of compensation due may be withheld from an employee only on approval of the board.


AS 23.30.175(b) provides in pertinent part:


The following rules apply to benefits payable to recipients not residing in the state at the time compensation benefits are payable:


(1)  the weekly rate of compensation shall be calculated by multiplying the recipient's weekly compensation rate calculated under AS 23.30.180, AS 23.30.185, AS 23.30.190, AS 23.30.200, or AS 23.30.215 by the ratio of the cost of living in the area in which the recipient resides to the cost of living in this state.


The employee argues she did not "reside" in Montana because she did not change residences, but rather she changed domiciles.  The Alaska Workers' Compensation Act does not define "reside," therefore we look to other areas of the statutes for guidance.  AS 01.10.055 states a person establishes residency by "being physically present in the state with the intent to remain in the state indefinitely and to make a home in the state."  The statute further finds a person "demonstrates intent by maintaining a principal place of abode in the state for at least 30 days."  We find the employee showed intent to reside in the state of Montana by staying in that state for six months and also by seeking employment.  She clearly showed intent to remain in the state indefinitely.  Therefore, we find the employee resided in Montana for purposes of AS 23.30.175(b).


We find the entire period of time the employee received TTD benefits she was residing in Montana.  She did not receive any medical treatment there which was not available in Anchorage, Alaska.  Because, the employer paid her TTD benefits at the Alaska rate of $293.65, rather than the Montana rate of $239.91, we find the employer overpaid the employee TTD benefits in the amount of $1,036.42.


Receiving unemployment compensation does not preclude an employee from receiving TPD benefits under AS 23.30.200.  AS 23.30.187.  Receiving unemployment benefits only precludes ad person from receiving benefits under AS 23.30.180 and 23.30.185.  AS 23.30.187.


While the employee was receiving TTD benefits, she also received unemployment compensation at $114.00 per week for five weeks and $107.00 for one week.  We find the unemployment benefits represents her wage earning capacity.  The following calculations are proper for the week of June 28,1 992 through the week of August 2, 1992:

TTD rate
Unemployment earning capacity

Weekly rate

251.70  -  (114.00 - tax & FICA x 80% = 97.98) =
153.72

293.65  -  (114.00 - tax & FICA x 80% = 97.98) =
195.67

293.65  -  (114.00 - tax & FICA x 80% = 97.98) =
195.67

293.65  -  (114.00 - tax & FICA x 80% = 97.98) =
195.67

293.65  -  (114.00 - tax & FICA x 80% = 97.98) =
195.67

293.65  -  (107.00 - tax & FICA x 80% = 92.57) =
201.08
TOTAL


1,137.48

Because the employer paid the employee $1,719.95 in TTD benefits, the employer made an overpayment of $582.47 (1,719.95 - 1,137.48)


The employer also paid the employee $4,050.00 for a 3% PPI rating based on Dr. Joern's report.  Since we have found the employee should have only received $1,350.00 for a PPI rating of 1%, we also find the employer overpayed PPI benefits by $2,700.00.


In conclusion, we find the employer overpayed of $1,036.42 TTD benefits because the employee was residing in Montana, $885.59 in TTD benefits because the employee was receiving unemployment compensation, and $2,700.00 in PPI benefits because the employer paid the employee based on an invalid rating.  The employer's overpayment totals $4,622.01.


AS 23.30.155(j) entitles the employer to be reimbursed by withholding compensation.  the statute and case law are not clear as to the whether medical benefits should be considered compensation under AS 23.30.155(j).  Because of this lack of clarity, it is uncertain whether an employer can withhold medical benefits under AS 23.30.155.  Therefore, we invite the parties to brief this issue.  The parties may file simultaneous briefing thirty days after the date this decision is filed on the issue of the application of AS 23.30.155(j) to medical benefits.  Each party may also file a simultaneous reply brief within five days working days.

8.  Whether the Employer Shall Pay the Employee's Attorney Fees and Legal Costs.


AS 23.30.145 provides in pertinent part:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries. 


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.


We find the claim was controverted both by a Controversion Notice and by a refusal to pay compensation.  Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).  The employee seeks and award of reasonable attorney's fee under subsection 145(b) for the benefits obtained.


Attorney Kalamarides' affidavit claims 17.10 hours for time spent in this case at an hourly rate of $175.00 per hour.  Attorney Kalamarides requested an additional 5 hours for time spent in preparation of the hearing.


We consider the nature, length, and complexity of the services performed, the benefits resulting to the employee, and the amount of benefits involved as required by 8 AAC 45.180(d)(2).  We conclude the requested 22.1 hours are reasonable and necessary, and find the $175.00 per hour acceptable.  We find the nature of this claim was fairly litigious, the time period was somewhat lengthy and the medical issues made it complex.


We find the employee prevailed on approximately ten percent of her claim.  She prevailed on the medical benefits.  She also prevailed on the date of medical stability.  We will award no fees for the issue of transportation costs, because once the employee submitted the bills, the employer timely paid them.  Ten percent of 22.1 hours is 2.2 hours.  We hold the employer liable for $385.00 in legal fees.


The employee requested payment of legal costs, and submitted an itemized statement.  8 AAC 45.180 provides in pertinent part:


(f) The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim.  The following costs will, in the board's discretion, be awarded to an applicant:


(1) costs incurred in making a witness available for cross-examination; . . .


(2) court reporter fees and costs of obtaining deposition transcripts; . . .


(14) fees for the services of a paralegal. . . .


(17) other costs as determined by the board.


The employee claims $132.00 in costs for taking a deposition and paralegal fees of $1,020.00.  We hold the employer liable for both of these costs for a total award of $1,152.00.


ORDER

The parties may submit further argument, in accordance with this decision, we will then issue our final order.  Because we have not entered our final order, and this is only an interlocutory order, we do not order the payment of any benefits at this time.


Dated at Anchorage, Alaska this 6th day of October, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna 


Patricia Huna,



Designated Chairman



 /s/ Patricia Vollendorf 


Patricia Vollendorf, Member



 /s/ Steve Hagedorn 


Steve Hagedorn, Member
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I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Mary Ann Ammi, employee/applicant; v. Sears Roebuck, (self-insured) employer/defendant; Case No. 9128196; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 6th day of October, 1995.



Brady D. Jackson, III, Clerk
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     �In January of 1992 the employee also worked at two jobs that were of a permanent nature.  On January 4, 1992 the employee was hired as a data technician at North Slope Telecom.  She was terminated on January 10, 1992, because she did not have experience in Lotus 1-2-3.  (Employee report to State of Alaska, Department of Labor, Employment Security Division, January 17, 1992.)  On January 12, 1992 the employee began working for the Anchorage Daily News as a paper carrier.  Her wage in that position was $220.00 per month.  She terminated that employment because customers were not keeping the walkways clear of ice.  (Employee dep. at 40).


     �The employee also received unemployment compensation for periods before filing her application.  She was paid for the weeks of January 19, 1992 through February 2, 1992 and for the week of March 15, 1992.


     �Benefits are due under AS 23.30.185 when there is a medical impairment coupled with a loss of  earning capacity.  Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974).  In Vetter, the Alaska Supreme Court stated:


	The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment.  An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work-connected injury or illness.


Id. (Emphasis added).


	When determining whether temporary total disability benefits are due, we may consider whether periods of unemployment are due to the economy and annual work cycles, rather than the injury.  Bailey v. Litwin Corp., 713 P.2d 249, 254 (Alaska 1986).  If an injured worker withdraws from the labor market for reasons unconnected with the injury, we may also consider that fact in denying permanent disability benefits.  Vetter, 524 P.2d at 266.


     �The employee's brief calculated the trips at 134 miles round trip.  At the September 7, 1994 hearing, this distance was corrected to be 144 miles round trip.





