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ANNE RAYBURN,




)








)




Employee,


)




  Applicant,

)
INTERLOCUTORY








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 8922415

ALYESKA PIPELINE SERVICE CO.,

)

(Self-Insured)




)
AWCB Decision No. 95-0270








)




Employer,


)
Filed with AWCB Anchorage




  Defendant.

)
November 2, 1995

___________________________________)


We heard this matter in Anchorage, Alaska on October 5, 1995.  Ronald Leebove represents Employee.  Attorneys Richard L. Wagg and Lee Glass represent Employer.  The record closed on October 5, 1995.


ISSUE

1.  Whether Employer attempted to improperly influence the medical opinions of Employee's treating physicians.


2.  Whether Employee is entitled to a protective order limiting Employer's contact with her doctors.


SUMMARY OF THE EVIDENCE AND ARGUMENTS 


Employee contends Employer attempted to improperly influence the medical opinions of her treating physician.  Employee originally raised this issue at a hearing before  a different panel on September 19, 1995. Rayburn v. Alyeska Pipeline Service Co., AWCB No. 95-0270 (October 10, 1995). (Rayburn I).


In Rayburn I, Employer petitioned the panel to order Employee to sign unrestricted medical releases.  Employee responded by asking for a protective order alleging Employer was trying to improperly influence her doctors' opinions.  The Rayburn I panel ordered Employee to execute the releases but set the issue of improper influencing for hearing on October 5, 1995.  


On August 15, 1989, Employee was injured while working for Employer.  She has been treated by several physicians including Andrew Phillip Belán, Ph.D., Marc. S. Walter, Ph.D., and Richard J. Glonek, O.D.  All three doctors testified telephonically.  


Dr. Glonek is an optometrist.  He testified regarding a meeting with Lee Glass, M.D., J.D., on May 10, 1995, at his office in Phoenix, Arizona.


Dr. Glonek testified Dr. Glass told him he represented Employer.  He then gave him two large booklets: one had the results of a medical examination done at Employer's request (IME); the other contained the curriculum vitae (CV) of the examining doctors.  
Dr. Glass told Dr. Glonek the IME doctors found inconsistencies suggesting Employee was malingering.  He asked Dr. Glonek to review the IME report and inform him whether he still stands by his opinions.  Finally, Dr. Glass asked Dr. Glonek to bill him for the conference and for the review of the IME.  


Dr. Glonek stated he felt Dr. Glass's primary purpose during the entire meeting was to change his opinion regarding the relationship of any problems Employee may have to her work injury.


Dr. Walter is a neuropsychologist.  He also  testified regarding a meeting  at his office in Phoenix with Dr. Glass on May 10, 1995.  Dr. Walter stated Dr. Glass gave him copies of the IME done by the panel in San Francisco.  


Dr. Glass asked him to read the reports and write him a letter detailing whether he agreed with their diagnoses, conclusions, and recommendations.  Dr. Glass invited Dr. Walter to change the opinions expressed in his original report, if such changes were justified considering the IME report.  Dr. Glass  asked Dr. Walter to bill his firm for the meeting, reviewing the material, and writing a response.


Dr. Walter felt Dr. Glass's purpose was to get him to adopt his "spin" on the nature of Employee's ailments and their possible relationship to her employment.


Finally, Dr. Belán, a psychologist, testified regarding a meeting with Dr. Glass at his Tucson office on May 11, 1995.  Dr. Belán said he assumed the purpose of the meeting was to provide him with information that would lead him to reconsider his diagnostic impression of Employee.  Dr. Glass provided him with two binders containing copies of reports of the IME evaluations conducted in San Francisco and the CVs of the doctors who wrote the reports.  He said Dr. Glass stated the IME evaluations suggested Employee's symptoms were largely, if not entirely, the results of pre-existing personality traits. 


Employee contends Employer, through the conduct of Dr. Glass,  attempted to improperly influence the medical opinions of her treating physicians.  Because of such conduct, Employee asks us to issue a protective order limiting Employer's contact with her doctors.


Employer presented no evidence rebutting Employee's contentions.  It contends Employee failed to demonstrate its conduct was improper.  Employer therefore requests we dismiss Employee's request for a protective order.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW 


AS 23.30.095(i) provides: 



Interference by a person with the selection by an injured employee of an authorized physician to treat the employee, or the improper influencing or attempt by a person to influence a medical opinion of a physician who has treated or examined an injured employee is a misdemeanor.


AS 23.30.095(i) does not define "improper influencing."  However, by specifically proscribing improper influencing, we conclude the legislature contemplated some types of influencing which would not be improper or inappropriate.  As Dr. Walter observed, any time an  employer sends a medical report to a physician its purpose is usually to persuade the doctor to change his or her opinion.


AS 23.30.095(e) provides in pertinent part: "[F]acts relative to the injury or claim communicated to or otherwise learned by a physician . . . are not privileged."  AS 23.30.107 provides in  pertinent part: "[A]n employee shall provide written authority to the employer . . . to obtain medical and rehabilitation information relative to the employee's injury."


We interpret "facts" under AS 23.30.095(a) and "information" under AS 23.30.107 to encompass more than medical records.  Furthermore, we have consistently interpreted AS 23.30.107 to require an employee to authorize the employer to obtain verbal as well as written communications.  See, e.g., Foster v. Felic Services, Inc. AWCB No. 91-0104 (April 5, 1995).


We believe that in order to obtain meaningful medical facts and information under AS 23.30.107, an employer frequently must pose hypothetical questions or inform a treating  physician of other medical opinions.  We do not find such conduct "improper" under AS 23.30.095(i).  Furthermore, by itself, we do not find such conduct warrants a protective order under 8 AAC 45.095.


Drs. Belán, Walter, and Gloneck testified Employer's representative, Dr. Glass, provided them with the results of the IME and the CVs of the doctors who conducted it.  They also testified Dr. Glass summarized the results of the IME, and asked them if it changed their opinions regarding causation or other aspects of Employee's claim.


The doctors found none of Employer's statements to be untrue or inconsistent with the IME.  They stated Employer did not suggest any favorable or unfavorable consequences would result if they changed their opinions.  Finally, they received no payment nor promise of payment other than their customary fee for conversing with Employer's representative and reviewing the IME.


Although the doctors have received requests for information regarding patients in the past, they testified they had not previously been contacted in the same manner.  Specifically, they had not previously been approached by a medicolegal expert for an employer who wished to discuss their opinions.  Furthermore they testified employers do not customarily provide them with the CVs of other physicians.


Based on the parties' arguments and the evidence in the record, we find Employee failed to demonstrate Employer made false or misleading representations to her doctors.  We further find Employee failed to present evidence Employer offered payment to her doctors or implied favorable or unfavorable consequences would result if they changed their opinions.


We appreciate Employer's desire to confront directly Employee's physicians with other doctors' opinions.  We also understand Employer's wish to impress her physicians with the other doctors' credentials.  However, we also recognize most practicing physicians dislike involvement in legal disputes, and we are concerned such confrontations may disrupt the doctor/patient relationship.


Nonetheless, Employee failed to show Employer's contacts with her physicians compromised her access to medical treatment.  We further find Employee failed to demonstrate Employer engaged in improper conduct.  We specifically find Employee failed to show Employer improperly attempted to influence the medical opinions of her treating physicians.  We conclude Employee is not entitled to a protective order under 8 AAC 45.095.  We find Employee must promptly execute documents fully authorizing her treating physicians to release medical information to Employer.
 


ORDER


1.  Employee's request for a protective order limiting Employer's contact with her treating physicians is denied and dismissed.



2.  Employee shall promptly execute documents fully authorizing her treating physicians to release medical information to Employer.


Dated at Anchorage, Alaska this 2nd day of November, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Tim MacMillan            


Tim MacMillan, 



Designated Chairman



 /s/ Florence Rooney          


Florence S. Rooney, Member



 /s/ Patricia Vollendorf      


Patricia A. Vollendorf, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Anne Rayburn, employee / applicant; v. Alyeska Pipeline Service Co., employer (self-insured) / defendant; Case No. 8922415; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 2nd day of November, 1995.

                             _________________________________

                             Mary Malette, Clerk
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     � We consider whether Employee has violated AS 23.30.095(i) solely for the purpose of deciding we should issue a protective order limiting Employer's contact with Employee's physicians.  The authority to determine whether a person has committed a criminal misdemeanor rests with the courts.


     � The doctors also testified they were unsure whether Employee authorized them to release medical information to Employer.  At the hearing, Employee did not dispute the validity of the medical releases given to Employer at the time the conversations with the doctors took place. 


     � 8 AAC 45.054(d) provides: "A party who refuses to release information after having been properly served with a request for discovery may not introduce at a hearing the evidence which is the subject of the discovery request.


	  8 AAC 45.095(c) provides: "If after a prehearing an order to release information is issued and an employee refuses to sign a release, the board will, in its discretion, limit the issues at the hearing on the claim to the propriety of the employee's refusal. If after the hearing the board finds that the employee's refusal to sign the requested release was unreasonable, the board will, in its discretion, refuse to order or award compensation until the employee has signed the release.





