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and
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Filed with AWCB Anchorage








)
October 17, 1995
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CAMBIOR ALASKA, INC.,
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and
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INDUSTRIAL INDEMNITY, INC.,
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Insurer,
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and
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ALASKA POLLUTION CONTROL,
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and




)








)




Employer,


)








)

INDUSTRIAL INDEMNITY, INC.,

)








)




Insurer,


)








)





  Defendants.

)

___________________________________)


We heard this joint petition for a second independent medical evaluation (SIME) in Anchorage, Alaska on October 5, 1995. Attorney Joseph Kalamarides represents the employee.  Employer Veco, Inc., and its insurer (Veco) are represented by attorney Phillip Eide.  Employer Cambior Alaska, Inc., and its insurer (Cambior) are represented by attorney Michael Budzinsky.  Employer Alaska Pollution Control and its insurer (Alaska Pollution) are represented by attorney Trena Heikes.  We closed the record at the hearing's conclusion.  


ISSUES

1.
Whether we should exercise our discretion under AS 23.30.095(k) to order an SIME.  


2.
If so, liability for the cost of the SIME.  


SUMMARY OF THE EVIDENCE AND ARGUMENTS 


The employee sustained an industrial injury on July 7, 1991 while working as a mechanic for Veco.  The employee fell while exiting a backhoe, landing on his buttocks.  He braced his fall by placing his hands behind him.  The employee's present complaints include neck pain and bilateral shoulder and arm pain.  On September 14, 1993, the employee was diagnosed with carpal tunnel syndrome.  (Melvin D. Levine, M.D., June 21, 1995 report at 2, 4).  The parties stipulated at the hearing that the only issue regarding the proposed SIME is causation of the employee's carpal tunnel syndrome.  


The employee worked for Veco from January 1, 1991, through October 2, 1991 as a heavy duty mechanic.  In addition, the employee worked for Veco, from April 6, 1990 through September 25, 1990.  (Kathy D. Williams, Ph.D., C.V.E., C.R.C., June 12, 1992 eligibility evaluation report).  The employee worked for Cambior for three weeks ending in August of 1993.  Thereafter, the employee began working for Alaska Pollution, where he remains employed.  (April 4, 1995 Affidavit of Michael W. Eaton, M.D.).  


At Veco's request, the employee was examined by Dr. Levine on June 21, 1995.  Regarding the employee's carpal tunnel syndrome, Dr. Levine concluded:  


This examiner feels the present diagnosis of carpal tunnel syndrome is probably related due to repetitive work activities at VECO, Inc., as well as subsequent jobs where the claimant used his arms and hands on a repetitive basis.  It is also felt that his condition was aggravated by the fall onto his outstretched hands on July 7, 1991.  Division of how much is somewhat problematic.  However, my estimation would be one-third of the carpal tunnel problem probably pre-existed the injury of July 7, 1991, one-third was probably due to his employment at VECO, Inc., and one-third was due to his employment of a similar nature since leaving VECO, Inc.


Dr. Eaton has treated the employee for his Veco injuries since October of 1991.  In his April 4, 1995 affidavit, Dr. Eaton stated:

 
Based on my treatment of Mr. Donovan and a review of my medical records, it is my opinion, to a reasonable degree of medical certainty, that Mr. Donovan's employment from July 1993 through the present did not permanently aggravate or accelerate his underlying cervical and carpal tunnel conditions.  It is my further opinion to a reasonable degree of medical certainty that Mr. Donovan's employment from July 1993 through the present is not a substantial factor . . . .


The employee was seen by Morris R. Horning, M.D., on September 14, 1993.  In his August 21, 1995 report, Dr. Horning noted the following:  



Mark Donovan was discussed today with Trena Heikes in legal conference.  I understand that he worked for Cambior Alaska from July 18 to August 4, 1993, as a mechanic, and then for Alaska Pollution Control from August 9, 1993 for a few weeks.  I saw him for nerve conduction studies and identified the carpal tunnel syndrome on September 14, 1993.  The carpal tunnel syndrome was quite severe with significant delay of both sensory and motor latencies, and electromyography showed signs of acute denervation on the right carpal tunnel syndrome, and both sides showed increased polyphasics and increased duration of motor units.  



Based on these findings I would conclude that the carpal tunnel syndrome was quite severe and quite chronic, and more likely than not preexisted July 1993.  Indeed, in retrospect it very likely [sic] was there along with some of the neck complaints as these symptoms would overlap with the neck symptoms.  I understand that after each neck surgery he got better with his hands for a time and then worsened, probably as he resumed activities again.  

The parties agree these medical opinions conflict as to the work-relatedness of the employee's carpal tunnel condition and that this dispute requires an SIME.  


The parties stipulated at the October 5, 1995 hearing that the SIME should be performed by a physician from our list specializing in hand surgery.  Further, the parties stipulated that the SIME should be performed by Robert Lipke, M.D., the hand surgery specialist currently on our list. (Bulletin No. 95-05, February 14, 1995 "Workers' Compensation Manual.").  The parties stipulated that no films exist regarding the employee's carpal tunnel syndrome.  


The parties disagree as to who should be liable to pay for the SIME, if ordered.  Veco argues all parties will benefit from an SIME, and the parties should share the costs equally.  Cambior argues it would waive the SIME.  Cambior and Alaska Pollution both believe an SIME is unnecessary.   


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(k) as amended provides in pertinent part:



In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.


We find there is a medical dispute regarding causation of the employee's present complaints.  We find the parties stipulated to our ordering an SIME.  We therefore exercise our discretion under AS 23.30.095(k) to order an SIME on these issues. 


We find the SIME must be performed by a physician on our list unless we find the physicians on our list are not impartial or lack the qualifications or experience to perform the examination.  8 AAC 45.095(f).  Robert Lipke, M.D., is a physician on our list who specializes in hand surgery.  The employee has not been treated or examined by Dr. Lipke.  We find Dr. Lipke is an impartial physician with the qualifications and experience to perform the SIME. 


AS 23.30.095(k) states that the cost of an SIME shall be born by the "employer."  We find the dispute in the present case is which employer or employers, if any, are liable for the employee's carpal tunnel syndrome.  We find the SIME will benefit all parties in determining liability.  Accordingly, we conclude the cost of the SIME shall be borne equally by Veco, Cambior, and Alaska Pollution.


ORDER

1.
An SIME shall be conducted by Robert Lipke, M.D., regarding causation of the employee's present complaints. 


2.
The parties shall proceed as follows:


A.
All filings regarding the SIME shall be directed to Workers' Compensation Officer Cathy Gaal's attention.  The parties may submit up to five questions by October 12, 1995 for us to consider including in the letter to the SIME physician.  The questions should relate to issues currently in dispute under AS 23.30.095(k) - causation. 


B.
Veco shall prepare two copies of all medical records in its possession, including physicians' depositions, put the copies in chronological order by date of treatment, number the pages consecutively, put the copies in two binders, and serve the binders on Cambior with an affidavit verifying the binders contain copies of all the medical records in the employer's possession regarding the employee.  This must be done by October 12, 1995.  Cambior shall then serve the binders on Alaska Pollution, with a similar affidavit by October 17, 1995.  Alaska Pollution shall then serve the binders on the employee, with a similar affidavit by October 20, 1995.  


C.
The employee shall review the binders.  If the binders are complete, the employee shall file the binders with us by October 25, 1995, together with an affidavit stating the binders contain copies of all the medical records in the employee's possession.  If the binders are incomplete, the employee shall prepare five copies of the medical records, including physicians' depositions, missing from the first set of binders.  The employee shall place each set of copies in a separate binder as described above.  The employee shall file two of the supplemental binders with us,  the two sets of binders prepared by the employer, and an affidavit verifying the completeness of the medical records.  The employee shall serve the supplemental binders upon all employers together with an affidavit stating it is identical to the binders filed with us.  The employee shall serve the employers and file the binders with us by October 25, 1995.


D.
If any party receives additional medical records or doctors' depositions after the binders have been prepared and filed with us, the party shall prepare five supplemental binders as described above with copies of the additional records and depositions.  The party must file two of the supplemental binders with us within seven days after receiving the records or depositions.  The party must serve the supplemental binders on the remaining parties, together with an affidavit stating it is identical to the binders filed with us, within seven days after receiving the records or depositions. 

 
E.
Other than the employee’s conversation with the SIME physician or the physician’s office about the examination, no party shall contact the SIME physician, the physician’s office, or give the SIME physician anything else, until the SIME physician has submitted the SIME report to the us. 


F.
If the employee finds it necessary to cancel or change the SIME appointment date or time, the employee shall immediately contact Workers' Compensation Officer Cathy Gaal and the physician’s office.


3.  Veco, Cambior, and Alaska Pollution shall each pay one-third of the cost of the SIME.  


Dated at Anchorage, Alaska this 17th day of October, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot            


Darryl L. Jacquot, 



Designated Chairman



 /s/ Florence Rooney           


Florence Rooney, Member



 /s/ Patricia Vollendorf      


Patricia Vollendorf, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Mark Donovan, employee / applicant; v. Veco, Inc., employer; and Eagle Pacific Insurance Co., insurer; Cambior Alaska, Inc., employer; and Industrial Indemnity, Inc., insurer; Alaska Pollution Control, employer; and Industrial Indemnity, Inc., insurer / defendants; Case Nos. 9124002, 9132424, 9132455, and 9132456; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 17th day of October, 1995.

                             _________________________________

                             Brady D. Jackson III, Clerk
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