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The employee's claim for temporary total disability benefits, medical expenses, and attorney's fees and legal costs, was heard on September 21, 1995, in Anchorage, Alaska.  The employee was not present
 but was represented by attorney Joseph A. Kalamarides.  The employer was represented by attorney Frank S. Koziol.  The record closed at the conclusion of the hearing.


ISSUES

1.  Whether the employee suffered a work-related head injury on July 15, 1987.


2.  If so, whether the injury aggravated or combined with a pre-existing condition to produce a subsequent disability.


3.  If so, what physical or psychological condition resulted from it.


SUMMARY OF THE EVIDENCE

The employee submitted a Notification of Termination of Employment with his employer, the  State of Alaska, on May 10, 1987.  He stated he wanted to retire in the future.  The employee also submitted an Employment Clearance Form.  The reasons given for wanting to retire were: (1) supervision rotten, (2) no recognition, (3) no incentive, and (4) no consideration.  The employee worked for the employer until September 30, 1987 when he retired.  The employee contends that because of a work-related head injury, he has been disabled since his retirement.


The employee claims that on July 15, 1987, while operating a bulldozer, he suffered an injury to his back, neck, and head.  He testified:  


A. I was cleaning up the back slopes which I had already cleared and ditched. I was dressing up.  I was in reverse, third gear, wide open throttle.  The last thing I can consciously recall is something thumped the top of the roll cage.  And I got hit in the back of the neck and head and that was it.  I don't recall anything for quite some time then.  I don't know what time.

(Conner's March 1, 1988 deposition at 37).


The employee stated that when he regained consciousness, the bulldozer had moved backwards something like a quarter to a half mile.  He reported that he could not see and think very well.  Further, as he put it, "Had a hell of a pain in my neck and shoulders and back."  (Id.).


The employee further testified:


A.  And I can recall now, there was a tree that had fallen from off the right-of-way from -- that I did not even touch.  That apparently fell and hit the top of the roll cage, and apparently come in and struck me in the back of the head and neck.  I shoved it back, worked for another 20 or 30 minutes, and realized that I had better do something -- you know, seek medical help.  That I apparently -- I couldn't focus my eyes. . . . And so I drove back in.  Doctor's offices was closed.  And it didn't seem to be that pressing.  I told the lead man [Jim Scritchfield] that I was going to go to the doctor the next day . . . .


. . . .


Q.  [A]m I correct you did not notice any bruises, cuts, or abrasions?


A.  That is correct.  I did not.


. . . . 


Q. 
When you went to Doctor West on the first occasion [July 16, 1987], did he notice and tell you that you had any bruises, cuts, or abrasions?


A. No.  We talked about it then and the absence was a surprise to both of us, because, you know, that apparently was a pretty good blow to knock me out.


Q.  Okay.  So you and Doctor West talked about the lack of there being any bruises, cuts, or abrasions, is that right?


A.  Yes.  We -- we wrote it off as being explained because of the double thickness of the clothing, and the fact that it was cool and I was pretty well hunched up.

(Id. at 37-40).


On July 16, 1987, the employee filed a report of injury stating:  "Was struck in the neck from behind by a stick or tree while back blading with a dozer."  He returned to work for the employer until his retirement of September 1, 1987.


William O. West, D.C. was deposed on May 20, 1991.  He testified that his chart notes reflect that the employee came to him on July 16, 1987 complaining of "headaches, pain below the shoulder blade on the right side, a dull ache in the midback, neck soreness, and difficulty focusing in terms of vision."  (Dr. West's deposition at 8).  He stated that upon examination, he did not note any cuts, bruises or contusions.
  (Id. at 25).  Dr. West testified that he did find palpable tenderness with muscle spasm and pain in the neck and upper back and under the trapezius.  (Id. at 8).  His diagnosis was cervical dorsal strain-sprain with attendant vertebral subluxation.  (Id. at 9).  While Dr. West treated the employee for a period of time, he released him for regular work the next day, July 17, 1987.  (Id. at 19).  The witness reported that from 1982 through July 15, 1987, the employee underwent five separate chiropractic treatment periods.  From these treatment sessions, Dr. West remembers the employee talking about and "experiencing a lot of stress" related to going through a difficult divorce.  (Id. at 16).  Regarding the employee complaints over the years, Dr. West testified:


Q.  Now prior to the July 17, 1987 visit, you had treated him for problems with his neck, thoracic region, headaches and lower back and shoulder complaints, it that true?  At various times?


A.  That's correct.


Q.  And then when he presented to you on July 17, 1987, he was complaining of neck and shoulder pain and midback pain, is that correct? The same areas of complaints that you had previously treated before, is that true?


A.  Yes, some of them were the same.  I think the only thing that was different was that he complained of a visual difficulty on that occasion that I don't recall him complaining about before.

(Id. at 20).


The doctor's chart notes of July 16, 1987, state in part:  "possibly hit by tree while on dozer."  When asked who wrote these words, Dr. West responded:


A.  I wrote that.


Q.  Okay.  You use the word 'possibly'.  Does that indicate that the history that Mr. Conner was giving you indicated -- he was indicating some doubt as to how he was injured?


A.  Yes, I believe so.


Q.  And can you recall anything more specific as to whether he gave you any reasons for his doubt as to how it occurred?  Or all we can say is, there is some doubt, because you used the word possible?


A.  I think -- I recall he wasn't sure.  It wasn't a real obvious thing, but he thinks that he was -- he was hit by a tree, like I said, either from behind or overhead, I don't recall exactly, but --


Q.  Okay.


A.  There was some doubt, I guess.

(Id. at 23).


After taking a history and examining the employee on August 17, 1987, John N. Anderson, M.D., reported in part:


S: Patient is a forty-nine year old male who suffered a rather confusing episode while running a catapiller [sic] approximately a month ago.  He states that while backing up a catapiller [sic] he heard a snap and was unconscious for a period of time. . . . He had no bruises, contusions or anything to suggest trauma but thought at the time he must have been hit in the back by a tree limb.  Since the episode he feels that he has had disorientation. . . . He notes that he has had some new visual changes since the episode. . . .


O.  The pupils and fundi are benign and normal.  The TM (Tympanic Membrane) are clear.  There is full range of motion of the head and neck.  Motor strength appears normal.  I can elicit no particular weakness.


A.  History is very unusual.  Am unsure whether the patient has suffered a TIA (Transient Ischemic Attack) or similar process.  Am concerned about the persistent symptoms that he notes though these may be psychological they may also have organic basis.


P.  Have scheduled for a CT (Computerized Tomography) scan and 
neurological appointment as soon as possible.


On August 26, 1987, the employee saw Janice M. Kastella, M.D., a neurologist.  (Dr. Kastella's initial evaluation report dated 8/26/87).  He told the doctor that when operating a bulldozer on July 15, 1987, he heard a loud snap and became unconscious for a period of minutes.  He said he assumed that a tree had fallen on the cab and perhaps struck him on the head and shoulder.  The employee said he was not aware of any clear bruises.  Dr. Kastella noted that the major problem the employee complained of was spells of memory impairment.  (Id.)  In taking the employee's history, the doctor reported:  


On  at least 6 different occasions he has had attacks that make him feel 'apprehensive' with a feeling that there is pressure building behind the eyes, a tingling in all extremities and a feeling of confusion.  On one occasion he was so confused for a period of 5-10 minutes that he was not sure where he was or what he was doing.  When they clear he feels tired and has headaches.

(Id.).

An electroencephalogram was performed following this visit, and it was normal.  


On September 2, 1987, the employee saw Dr. Kastella again and she advised him not to return to work or drive while he was having his "loss of memory spells."  She noted that she could not make a determination of whether or not the employee's problems were associated with a work-related incident.  (Dr. Kastella's chart note of 9/2/87).  In a chart note dated September 24, 1987, the doctor stated:  "It is not clear whether his dysphoria and symptom complex are actually post traumatic seizures, a post traumatic stress disorder or even just a sense of depression, whether agitated or otherwise."  Subsequently, Dr. Kastella made a diagnosis of post traumatic seizure disorder rather than post traumatic stress disorder.  She described the nature of the employee's illness or injury as "unwitnessed possible trauma with memory aberration, dysphonia.  (Dr. Kastella's physician's statement to the State of Alaska, Division of Retirement & Benefits dated 10/9/87).  


The employee filed an application for adjustment of claim on November 2, 1987.  Later that month, he moved from Soldotna, Alaska to Paris, Tennessee where he owned a farm.  On April 23, 1988, he was admitted to the Jackson Psychiatric Hospital complaining of depression.  (Admission History by Joe L. Guyton, M.D., dated 4/23/88).  The history he gave of the July 15, 1987 incident was that he "received a blow on the back of head by a tree as he was backing up a machine in Alaska."  Dr. Guyton noted that the employee was having problems with a relationship with a woman, and that a pontoon boat he was going to live on started sinking.  The employee told the doctor that he had received a serious injury in 1965, while working on the pipeline, and after that he was not able to do much.  The employee also told Dr. Guyton that because he worked away from home a lot, "his wife got involved with a cousin of his."  This the employee stated "upset him a great deal, but they reconciled."  However, the incident "rankled him and they got a divorce."  Finally, Dr. Guyton was told that "he has been involved with another woman recently and this upset him because she is backing off.  The doctor's diagnosis was:  AXIS  I:  Adjustment Reaction of Adult Life with anxious and depressed mood.  (Id.).


In talking to Patricia Taylor, a social worker at the hospital the next day, the employee stated that he had been experiencing significant depression and anxiety for the past several months and his condition seemed to be progressively worsening.  (Taylor's life functioning assessment dated 4/24/88).  The employee reported to Taylor that on July 15, 1987, he received a "significant head injury." He also mentioned the relationship between his wife and his cousin.  The employee stated that this had been "quite dramatic for both of them."  The marriage was dysfunctional for a number of years until his wife filed for divorce.  The employee related to Taylor that it took him years to effectively deal with the divorce.  (Id.).


On May 4, 1988, Gary S. Solomon, Ph.D., a licensed psychologist, performed a psychological evaluation of the employee.  After taking a history and interpreting numerous test results, Dr. Soloman concluded his assessment by stating:  


Personality assessment is positive for depression and a compulsive personality style, currently mildly decompressed.  


Convincing evidence for major neurological dysfunction is not noted.  The mild deficits in attention/concentration and fine motor skills can well be attributed to his depression.  Available neuropsychological test data indicate that his primary difficulties are more psychiatric (anxiety, depression, decompensated compulsive persona like style) than organic.

(Dr. Soloman's evaluation dated 5/4/88).

Because the employee reported that his problems stemmed from a tree falling and striking the back of his head on July 15, 1987, the doctor's diagnosis was:  "Post-Concussion Syndrome with Depression and Anxiety in a Compulsive personality."


On June 6, 1989, the employee was evaluated by Kathleen L. Dinius, a licensed psychologist in Soldotna, Alaska.  (Dr. Dinius's intake note dated 6/6/89).  She was told that he had receive a work-related "head injury" in July 1987.  The employee said that "a tree came through the cab of the dozer and hit on the head."  He reported that before this incident occurred, he had been under some stress because he had a conflict with his supervisor.  The employee said this occurred because the supervisor had purposely made it impossible for him to have custody visits with youngest son.  Because of this, he decided to get away and relocated in Tennessee in the fall of 1987.  (Id.)  Dinius's notes reflect that the employee felt he has intensity of feelings that get out of control or affect his behavior.   The employee told her that "he still has guilt about his divorce and its affect on the children -- He blames himself for not being able to give his children what he things they deserved."  He explained that he saw himself as "obsessive-compulsive" or "at least driven."   Further, he stated that he "has a perfectionistic behavior/thinking so he doesn't get day to day things done."  (Dr. Dinius's clinical notes dated 6/9/89).  After another session, Dr. Dinius wrote:  "Before accident, he was very controlled and controlling, organized, on top of things, and all this having changed when he was hurt."  At another point in her report, Dr. Dinius's reported that when he was going through the divorce, he was under stress because of his supervisor's actions.  Because he had the thought and opportunity to injure his supervisor, he decided to leave the job and relocate in Tennessee.  (Dr. Dinius's clinical notes dated 6/15/89).  On another occasion, Dr. Dinius reported:  "Pt. says he has some reality probs -- chose to live in a narrowed world - did not learn how to deal on a business or social levels & now is behind in these areas of development . . . ."   Again she states:  


Pt. thinks his self-esteem has been low for a long time since wife's infidelity with pt.'s cousin. . . . Wife had been left in bush with 2 children while pt. was working -- wonders if that caused her to look to cousin for support & love.  While marr. pt. w/drew socially & and stunted his social growth & he had down feeling -- he says he & others thought he was dysfunctional.

(Dr. Dinius's clinical notes dated 8/3/89).  


In a letter to the Veteran's Administration dated June 1989, Dr. Dinius stated:  "My diagnostic impression is Depressive Disorder NOS with anxiety 311.00."


On September 14, 1989, Paul E. Turner, a clinical psychologist, did a psychological evaluation of the employee.  (Dr. Turner's evaluation report dated 9/14/89).  Dr. Turner concluded, after administering numerous neuropsychological assessments and making some personality assessments, that no neurologic impairment was demonstrated, but that the employee suffered from a somatization disorder, dysthymia and possibly a generalized anxiety disorder.  He also noted a mixed personality disorder with passive dependent, schizotypal and obsessive compulsive features.  (Id.).


At the employer's request, the employee was seen by David J. Sperbeck, Ph.D., a licensed clinical psychologist, on February 1, 1993.  In taking a history, Dr. Sperbeck noted that the employee's version of what happened on July 15, 1987 was:  "[W]hile operating a dozer, I was in third gear reverse and heard a snap . . . a tree fell and hit my cab and my head . . . I lost consciousness for three or four minutes . . . and was able to drive to Soldotna . . . I had pain and blood in my head and neck."  (Dr. Sperbeck's report dated 2/1/93).  The employee told Dr. Sperbeck that prior to this accident he had been suffering from "a terrible personality conflict with my supervisor over my schedule and terrible problems with my wife regarding our custody battle."  Dr. Sperbeck said he had reviewed the employee's evaluations by numerous physicians and psychologists since 1987, and found no evidence that the employee suffered a closed head injury as a consequence of the July 15, 1987 incident.  On the other hand, he did find ample evidence that he suffered from an anxiety and depressive disorder with obsessive -compulsive personality traits documented as early as 1981.  Dr. Sperbeck also noted that "the employee had been diagnosed as suffering an agitated depression and obsessive-compulsive personality as a result of frustrated abilities to deal with his personal problems in 1981 and was treated with anti-depressants and anti-anxiety agents as well as ongoing counseling at that time."  (Id.).


At the employer's request, the employee met with Stephen M. Raffle, M.D. and Diplomate in Psychiatry, on April 14, 1993, who performed a comprehensive psychiatric evaluation.  (Dr. Raffle's evaluation report dated 5/3/93).  One of the purposes of this evaluation was to determine if any psychological disability the employee was suffering related to the July 15, 1987 incident.  Dr. Raffle noted that prior to examining the employee, he had review extensive medical records and psychological testings administered and interpreted by Dr. Sperbeck and others.  (Id.).


 In taking the employee's history of what transpired after the July 15, 1987 incident, Dr. Raffle reported:  


The following day, when he returned to work, he got into his pick-up truck to drive to Coho Road, but then there was a period of lapsed memory whereby he drove past Coho Road all the way to Ninilchuk, which is approximately 20 miles past Coho Road.  He has no recollection, at all, of making the dive and when he arrived at Ninilchuk, he had no idea why he was there.  He never told anybody that this happened, "but it scared the hell out of me, I thought I was losing my mind." . . . [A]t the time he thought that "I was going blind, and that I was going nuts."

(Id. at 2).


Regarding the stress he had with his supervisor, Dr. Raffle reports:


One year before his injury, he recalls that he was piling sand with his dozer and was on the top of a large pile of sand when he looked down and saw the superintendent at the bottom.  He became consciously aware of wanting to backup and run over the superintendent with the bulldozer and had to force himself not to do it.  He recalls this with tearfulness.  He also adds that not until he was in psychotherapy several years later did he appreciate the full magnitude of these hostile feelings.  Prior that time he suppressed those feelings.

(Id. at 4).


In his psychosocial history, the employee told Dr. Raffle that his parents died within 14 months of one another, and that his mother probably died sometime in 1982 and his father sometime in 1983."  Dr. Raffle's observed,  "Thus, the depression that occurred at the end of his marriage was further heightened by the death of his parents.  He does not believe that he is grieving for his parents at this time, nor has he grieved for them for many years."   (Id. at 10).  


In discussing the results of his psychiatric examination, Dr. Raffle stated:


[I] believe that it is true that Mr. Conner has been suffering from a Major Depression Episode since 1987.  It is his hypothesis that this depression began as a result of head trauma which was incurred on the job.   In review of the records, I do not believe that this matter is an established fact, and furthermore, I do not believe that it is necessary to postulate head trauma to explain the on-set of his depression.  It is well known that major depressions do not require an external trigger for them to begin, and furthermore, their on-set may be rapid and the individual's deterioration in functioning sudden and occur over a period of one to two months.  According to Mr. Conner, he was able to return to work for a period of time following the alleged head trauma, and it was not until September 1987, that he was no longer able to work at all.  This inability to work was mainly due to a loss of self-confidence which is certainly a symptom of a Major Depression.  He also reported periods of amnesia, or automatic behavior, which has not been related to any drug or immediate antecedent event.  Dissociative spells, such as he describes, may occur as a feature of major depressions, although they are unusual.  It is not far fetched to imagine that he has had some seizure activity in the past, although it is important to remember that his EEG is normal . . . .  It is more likely that his amnestic periods are dissociative spells which are psychogenic in origin.


Various examiners have looked at the question of neuropsychological dysfunction.  In my review of the records, there appears to be no basis for concluding that he suffers from any organic brain pathology or, for that matter, that any head trauma caused any change in abnormalities or diagnostic studies. . . . 


His various neuropsychological tests are essentially within normal limits.  There is no good evidence that he has any abnormalities that can be attributed to organic pathology.  Deficiencies that he suffers from can be explained by a major depression and, in fact, the various examiners have concluded that.  The most recent examination by Dr. Sperbeck is not inconsistent with this conclusion.


There are repeated evaluations, both psychiatric and psychological, which diagnosed a Major Depressive Episode.  I am in agreement with this diagnosis.  I believe that his Major Depression is severe at times, although there are other times when it is in the slight to moderate range.  Thus, his Major Depression waxes and wanes, which is common for Major Depressions.  His symptoms include dysphoria, which is to say being sad, blue and down in the dumps, being disinterested in usually pleasurable activities, being socially withdrawn, argumentative, irritable and sexually indifferent.  He has some weight gain, insomnial and somatic worries.  Suicidal ideation recurrently occurs, but he has made no suicide attempts or gestures or plans.  He continues to hold out hope that his condition will improve at some indefinite future time.

(Id. at 12-13).


Dr. Raffle also believes the employee suffered from a number of personality disorders, including an obsessive compulsive disorder and possibly a schizoid personality disorder.  In discussing these disorders, he stated:  "Thus, in summary, I believe that his only actual personality disorder is an Obsessive Compulsive one, but that certain personality traits have become accentuated as a result of his Major Depression and that these personality traits themselves create features of social and occupational dysfunction, and therefore, resemble a Personality Disorder."  (Id. at 14).


Dr. Raffle also considered two other possible hypotheses:  (1) whether the blow caused an organic brain syndrome; and (2) whether the employee suffers from a post-concussion syndrome.  In reference to these hypotheses, he concludes:


Taking each of the component parts of the aforementioned hypotheses, and examining them separately, I believe that the weight of the medical evidence does not support the conclusion that Mr. Conner struck his head and as a result of so doing suffered a Major Depressive Episode.  . . . . The absence of objective medical facts to support his assertion, in my opinion, and failure of the medical evidence to support his opinion, all speaks against a causal link between an occupational event and subsequent psychopathology. . . . [I] believe that his Major Depressive Disorder is an endogenous condition unrelated to his employment, and that he has, unwittingly, unintentionally and erroneously linked a presumed work event to subsequent psychiatric pathology and disability.  Thus, it is my opinion that Mr. Conner is not now, nor has he ever suffered from a disability which is occupational in nature.

(Id.at 16).


On January 26, 1995, the employee filed an application for adjustment of claim indicating that the July 15, 1987 injury caused a fistula in his right ear.


The employee selected Richard Kolbell, Ph.D., a neuropsychologist, to provide him with a neuropsychological evaluation which was conducted on April 24, 1995. (Dr. Kolbell's psychological evaluation report date 4/24/95).  According to the doctor, this assessment procedure consisted of a review of available medical records, a clinical interview with the employee, and administration of tests.  In the way of history, Dr. Kolbell stated:  


Mr. Conner informs me that on 7/15/87 he was driving a bulldozer and was struck in the left occipital region on his head and neck by a tree limb.  This resulted in a loss of consciousness of approximately 2-3 minutes.  . . . After approximately 2-3 minutes, Mr. Conner regained consciousness, and noted significant pain in his neck, double vision, and reported leaking clear fluid from his right ear.


. . . .


Mr. Conner relates that he went through considerable distress psychologically in 1981-1983 and experienced considerable depression related to the marital conflict and ultimate divorce.  This is well documented in his medical record as well.  He stated that he remained depressed for several years following his divorce and "hid in my work," indicating that he avoided dealing directly with his feelings of depression, and chose instead to mask his depression by immersing himself in work.  He indicates that during this time he was experiencing symptoms of agitation and aggression, stating that during the several years following his divorce, at various points he held several individuals at gunpoint for trespassing on his property; Mr. Conner estimates that this occurred between 30-35 different times.  He stated that he left Alaska shortly after his accident because he was afraid he was going to kill his supervisor, with whom he had experienced considerable conflict prior to his injury, and towards whom Mr. Conner acknowledges having experienced homicidal urges.

(Id. at 4-5).


In conclusion, Dr. Kolbell stated in part:


Psychologically, Mr. Conner demonstrates features of chronic, dysthymic mood, which may indeed represent an improvement from his previous levels of depression.  His history is suggestive of a longstanding pattern of maladaptive responses to stressors, including withdrawal, depression, and aggression with homicidal ideation.  In essence, Mr. Conner lacks the psychological sophistication and behavioral skills and repertoire to deal effectively with stressful events.  He may be inclined to overreact to psychological, social, and physical stressors, with responses that are in excess of what might otherwise be considered appropriate for the situation.


With respect to Mr. Conner's injury of 1987, it is my opinion that he has essentially overacted to what appears, from the medical records, to be a fairly minor physical injury.  His extreme confusion, disorientation, poor judgment, and significant depression are all vastly in excess of what would be expected, given his rather limited physical findings and the absence of any convincing evidence of neurologic injury.  In all likelihood, his decompensation was the combination of an overreaction to a very minor physical injury, which has its basis in a longstanding pre-existing style of coping with stress, and, the aggravation of pre-existing depression through this stressful event.

(Id. at 8).


After the evaluation was conducted, Dr Kolbell responded to a number of question submitted by the employee's attorney.  Dr. Kolbell diagnosed: "major depressive disorder, recurrent, in partial remission; pain disorder associated with psychological factors; and  personality disorder."  He believed the employee "probably sustained a head injury in the course of his employment on 7/15/87.  I believe that the injury was very mild in nature."  Dr. Kolbell also believed that the employee's symptoms were the result of a psychological disorder.  Regarding the question of causation, he stated:  "I believe that this very mild injury appeared to have aggravated Mr. Conner's pre-existing depression."  (Id. at 2).


When Dr. Kolbell was deposed on August 3, 1995, he testified:


A.  Would his depression disorder lead to a loss of consciousness?


Q.  Could it lead to a dissociative spell?


A.  Well, I don't think that's likely.  I suspect that in very broad terms somebody could be so profoundly depressed and in such severe psychic pain that the only way they would be able to relieve that pain is to escape through, for example dissociation.  I don't think we've got evidence here that Mr. Conner was that depressed.  There's also no other evidence of dissociative disorder.

(Dr. Kolbell's deposition at 39).


Q.  Did you see any reason -- did he tell you he wanted to kill his supervisor at work --


A.  Yes.


Q.  -- shortly before leaving his job?


A.  Yes.


Q.  And that desire to kill that supervisor preexisted this mild head injury?


A.  That was the impression that I had, yeah.


. . . .


Q.  You also said in your report that he had held individuals at gun point for trespassing on his property between 30 and 25 times.  Did I read that right?


A.  Um-hum.


Q.  Were these incidents before his head injury?


A.  No.  Excuse me, yes, they were.  They were subsequent to his divorce and his head injury.

(Id. at 45-46).


Q.  Did you say to a reasonable medical certainty that Harry Conner's depression would not have evolved the way it has evolved absent this mild head injury?


A.  Yes.  There's no evidence that his depression was worsening at the moment of his head injury.  He was employed.  As I recall, he was employed stably.  He had a good work history at that time.  He was living in a house he had paid for or was buying.  He had all the hallmarks of somebody who had gone through a difficult time, who had some out-of-the-ordinary means of coping with things, but there is no evidence at that time that he was depressed.

(Id. at 50-51).


Q.  Was he still depressed about the divorce and the fact that custody of his son went to his ex-wife during the six months prior to the head injury?


A.  Well, he indicated considerable anger and guilt related to the marriage and divorce which may have remained.

(Id. at 53).


Q.  Isn't it important for you -- in determining how significant this very mild head injury is in terms of the continuing depression Mr. Conner had, isn't it important  for you to know exactly what stressors he may have been under and what depressive symptoms he may have been exhibiting within the six months prior to this head injury?


A.  Yes, that's helpful.


Q.  Am I right, you didn't focus on that to determine those stressors or those factors when you did your evaluation?


A.  My queries were limited to -- my information was limited to what he gave in response to my questions.

(Id. at 56).


Q.  And did your use of the word stable also apply to him wanting to, in a longstanding manner, wanting to kill his boss?


A.  I don't know whether he was -- for how long he was wanting to kill his boss.


Q.  And did he tell you that he came close on one occasion to actually killing his boss?


A.  I don't think he said that, but he did mention that part of the reason he left Alaska was that he was concerned he might kill his boss.


Q.  Do you remember a dramatic incident where he told you, the boss was below me under my machine and I could have killed him and I got scared about it?


A.  I don't have that in my notes.


Q.  If that had occurred within six months prior to the head injury, would that indicate to you instability?


A.  That would indicate to me that things may be building, changing.

(Id. at 74-75).


A hearing was held before us on October 7, 1994, to determine another issue in this case.  At that hearing, Sue Angle, the employee's sister testified.  In the course of her testimony, she explained that their father died on February 17, 1987, her grandson died in February 1987, and she was diagnosed with cancer in May 1987.  (Hearing Transcript at 8 and 13).  


At the September 21, 1995 hearing, Dr. Raffle discussed his prior findings and conclusions.  He said he had reviewed Dr. Kolbell's report and it had not changed his mind.  The doctor disagreed with Dr. Kolbell's conclusion that the employee suffered a head trauma as a result of being hit on the head on July 15, 1987.  While Dr. Kolbell believes the employee suffered unconsciousness as a result of this injury, Dr. Raffle believes that the employee's state of major depression 

resulted in his "loss of awareness."  In disputing Dr. Kolbell's conclusion that the employee suffered a head trauma, Dr. Raffle pointed to the fact that at the time injury, the employee and Dr. West found only minor abrasions and bruises on his neck and shoulder.  The employee found no evidence that the head had been impacted by a tree, a tree branch, or anything else.  Further, Dr. Raffle explained that mental lapses, that the employee reported after the alleged injury, are not a part of post-concussion syndrome.  


Dr. Raffle testified that his finding of major depression at the time of the alleged injury is supported by numerous stressful factors that were a part of the employee's life at the time in question.  Some of the stressors he attached significance to were the infidelity of his wife, the divorce, the division of property after the divorce, a custody battle over the youngest son, the fact that after he was awarded custody, the son decided to stay in Alaska when he moved to Tennessee, the guilt he felt after the divorce and its affect on the children, the death of his father in February 1987, death of his mother months earlier, the death of his sister's grandson in February 1987, and his sister being diagnosed with  cancer in May 1987, the longstanding interpersonal problems with his supervisor at work, and prospect of loss of employment and income by his upcoming retirement in September 1987.



In conclusion, Dr. Raffle stood by his previous conclusions based on his review of all the medical records, the testing that had been administered, and the four hour discussion he had with the employee.


Also testifying at the hearing was James Scritchfield, the employee's supervisor on July 15, 1987.  He stated that when the employee came to him and said he had been hit on the head, he checked his head and found no signs of injury.  According to the witness, after the employee had checked out for the day and had gone home, he went to the site where the employee had been working.  He said the employee had not been bulldozing in an area where there were trees.  The witness explained that the area had been previously cleared, and on July 15, 1987, it was only covered by brush.   


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The primary dispute between the parties in this case is whether the employee sustained a head injury "arising out of and in the course of employment" on July 15, 1987, which lead to disabling depression.  The Alaska Workers' Compensation Act defines "injury" and "arising out of and in the course of employment."  AS 23.30.265(17) provides in pertinent part:  "injury" means accidental injury . . . arising out of and in the course of employment. . . ."


AS 23.30.265(2) provides:


"arising out of and in the course of employment" includes employer-required or supplied travel to and from a remote jot site; activities performed at the direction or under the control of the employer; and employer-sanctioned activities at employer-provided facilities; but excludes activities of a personal nature away from employer-provided facilities;


The employee contends his depression and resulting disability were either caused or aggravated by the head injury his suffered on July 15, 1987.  Further, he asserts that the 1987 head injury caused him to need treatment for his ear problems.  The employer, on the other hand, takes the position that the employee never sustained a head injury of July 15, 1987, and, even if he did, it was not a substantial factor in bringing about the employee's disability.


Under the Alaska Workers' Compensation Act, there is a presumption of compensability for employee injuries. AS 23.30.120(a) provides in pertinent part:  "In a proceeding  for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the disability and employment.  Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991). 


To overcome the presumption once it attaches, the employer must present substantial evidence that the claim is not work-related.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991); Burgess Constr. v. Smallwood, 689 P.2d 1206, 1211 (Alaska 1985).  Substantial evidence is "such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion."  Fireman's Fund Am. Ins. Co. v. Gomes, 544 P.2d 1013, 1015 (Alaska 1976) (quoting Thornton v. Alaska Workmen's Compensation Bd., 411 P.2d 209, 210 (Alaska 1966)).  There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the disability is not work-related or (2) eliminating all reasonable possibilities that the disability is work-related.  Norcon, Inc. v. Alaska Workers' Compensation Board, 880 P2d 1051 (Alaska 1994) (quoting Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976,977 (Alaska 1991).  In Childs v. Cooper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993), the court stated that "[i]f medical experts have ruled out work-related causes for an employee's injury, Wolfer and Grainger do not require that these experts also offer alternative explanations."


"Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.  If the employer produces substantial evidence that the disability is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  The weight to be accorded the doctor's testimony must take place after a determination of whether the presumption has been overcome.  Norcon, Inc., 880 P.2d 1551 (Alaska 1994).  Finally, there can be no construction in the employee's favor.  1988 SLA ch. 79 § 1(b).


 The first question is whether the employee has established some relationship between a head injury occurring on July 15, 1987 and his ultimate disability.  We find he has established this relationship. The employee and numerous psychiatrists and psychologists have determined that as a result of the July 1987 incident, the employee suffered from either a post-traumatic syndrome or an organic brain syndrome.  Dr. Kastella diagnosed post-traumatic stress disorder in October 1987; Dr. Soloman diagnosed post-concussion syndrome in April 1988, and Dr. Kolbell found that a head injury caused or aggravated his pre-existing depression.  Based on these facts, we find the employee has established the requisite preliminary link and, therefore, the presumption of compensability attaches to his claim.


The next question is whether the employer has come forward with substantial evidence to overcome the presumption.  Based on the medical record review and findings of Dr. Raffle, we find the employer has carried this burden of proof.  He stated in his report of May 3, 1993: 


[I] believe that the weight of the medical evidence does not support the conclusion that Mr. Conner struck his head and as a result of so doing suffered a Major Depressive Episode. . . . The  absence of objective medical facts to support [the employee's] opinion, and the failure of the medical evidence to support his opinion, all speak against a causal link between an occupational event and subsequent psychopathology.


Having found that the employer has rebutted the presumption of compensability, the presumption drops out, and we must determine whether the employee has proven all elements of his claim by a preponderance of the evidence.


In support of his claim, the employee relies primarily on his memory and the findings and conclusions of Drs. West, Kastella, Soloman, and Kolbell.  The employee testified that while operating a bulldozer on July 15, 1987,  "The last thing I can consciously recall is something thumped the top of the roll cage.  And I got hit in the back of neck and head and that was it."  The employee   did leave work the day of the alleged injury to seek treatment from Dr. West.  The record also reflects that on July 16, 1987, the employee filed a report of injury stating he had been struck the previous day in neck by a stick or tree.  Dr. West testified that when he examined the employee on July 16, 1987, he found bruising in the right neck and upper back.  Dr. Kastella diagnosed post- traumatic stress disorder.  Dr. Soloman diagnosed post-concussion syndrome.  Dr. Kolbell concluded,  "I believe that this mild injury appeared to have aggravated Mr. Conner's pre-existing depression."  Dr. Kolbell acknowledged, however, that his "belief" was based on limited physical findings, and the absence of any convincing evidence of a neurologic injury.


After reviewing all the evidence, however, we are more persuaded by the evidence offered to show that the employee never suffered a disability as a result of having a work-related head injury on July 15, 1987.  This finding is supported by a number of factors.


First, close scrutiny must be given the employee's recollection of what happened on July 15, 1987, and the basis for findings of Drs. West, Kastella, Soloman, and Kolbell that the employee suffered a head injury on that date.  Just after the alleged injury occurred, the employee lacked any real knowledge of what had caused his unconsciousness. The employee testified that "apparently" a tree struck the back of head and neck.  However, he also testified that he did not notice any bruises, cuts, or abrasions either at time of the incident, or afterwards.   He also stated that when he was examined by Dr. West the next day, neither of them noticed any bruises, cut or abrasions to the head.  Further, Scritchfield, the employee's supervisor at the time, reports he checked the employee's head when he left work, and found no signs of an injury.  Scritchfield also testified that he went to area where the injury supposedly occurred, and found that it had already been cleared and was covered by brush and not trees.  


Regarding the physicians, except for Dr. West, all of the others had no direct knowledge that an injury might have occurred on July 15, 1987.  The only way they obtained such information was by taking the employee's history.  Even though the employee and Dr. West noticed no bruises, cuts, or abrasions or other injuries to the head at the time, head trauma became the employee's focal point as time went on.  In discussing the matter with Dr. Anderson a month later, the employee said that before becoming unconscious he heard a "snap."  On August 26, 1987, Dr. Kastella was told he heard a "loud snap."  Dr. Guyton was informed in April 1988 that the employee received a "blow" on the back of his head by a tree.  In April 1987, Patricia Taylor was told by the employee that on July 15, 1987, he received a "significant head injury."  Dr. Soloman was told by the employee in May 1988, that "his problems stemmed from a tree falling and striking the back his head."  In June 1989, Dr. Dinius was told by the employee that he suffered a "head injury" in July 1987.  Dr. Sperbeck was informed in February 1993, that he heard a snap and a tree fell and hit his head.  This, he told the doctor, was accompanied by "pain and blood in my head and neck."  In a history given to Dr. Kolbell in April 1995, the employee reported being struck in the left occipital region of his head and neck by a tree limb.  


To explain the employee's intensifying focus on having suffered a serious head injury on July 15, 1987 as time went on, we look to Dr. Kolbell's assessment that the employee "overacted to what appears, from the medical records, to be a fairly minor physical injury."  It is his opinion that when trying to deal with psychological, social, and physical stressors, the employee was inclined to overreact with responses that were in excess of what might otherwise be considered appropriate for the situation.  


As noted previously, Dr. West examined the employee on July 16, 1987, regarding complaints of headaches, pain in the shoulder, ache in the midback, neck soreness, and vision difficulty.  He acknowledged, however, that the only complaint that was new from former complaints the employee had over the years was the vision difficulty.  While Dr. West did find bruising in the right neck and upper back, he did not notice any injury to the head itself.  He also believes that there was some doubt in the employee's mind at the time as to whether he had been hit by a tree or not.  Dr. West also mentioned that before the July 1987 incident, the employee had experienced a lot of stress relating to going through a difficult divorce over the years.  Finally, it should be noted that Dr. West diagnosed only a cervical dorsal strain-sprain, and released the employee for regular work on July 17, 1987.


Based on this evidence, we find the employee did not suffer a head concussion or other organic trauma to it on July 15, 1987 which would have caused his disabilitating depression.


On the other hand, we find that instead of suffering a head trauma on the day in question and a "loss of consciousness" leading to disabling depression, the employee suffered from a "loss of awareness," brought on by the onset of a state of major depression.  Dr. Raffle noted that the onset of these conditions can be rapid, and a person's deterioration in functioning sudden.  Such was the situation, he believes, in the employee's case.  Dr. Raffle reported that the disorientation, confusion, impaired memory, and other related deficiencies the employee complained of following the incident can be explained by a major depression.  He also pointed out that the psychiatric and psychological evaluations all diagnosed a major depressive episode relating to what happened on July 15, 1987.   Based on the reports of Drs. Sperbeck and Raffle, we have found ample evidence from the medical records to show that the employee suffered from anxiety and agitated depressive disorders with obsessive-compulsive personality traits since 1981.  Dr. Raffle explained that one of the symptoms of major depression is dysphoria, a state of being sad, blue and down in the dumps, being disinterested in usually pleasurable activities, being socially withdrawn, argumentative, irritable and sexually indifferent.  It can be seen from the record that the employee demonstrated these characterists from the early 1980's to July 1987, and beyond.  While we will never know specifically what brought on the onset of the employee's state of major depression in the summer of 1987, Dr. Raffled voiced numerous possibilities at the hearing which we find persuasive.  These included the employee's general state of dysphoria, anger, guilt, and remorse arising from his divorce and custody battle, deaths and illnesses in his family, longstanding personal problems with his supervisor with homicidal thoughts, and financial insecurity combined with the prospect of loss of employment and income by his upcoming retirement in September 1987.  


Based on this evidence, we find that what affected the employee on July 1987, was not a trauma to his head, but the onset of a state of nonwork-related major depression and loss of awareness, leading to eventual disability.  Accordingly, we conclude the employee's claim for temporary total disability benefits, medical expenses, and attorney's fees and legal costs must be denied and dismissed.


ORDER

The employee's claim for temporary total disability benefits, medical expenses, and attorney's fees and legal costs is denied and dismissed.


Dated at Anchorage, Alaska this 19th day of October, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder          


Russell E. Mulder, 



Designated Chairman



 /s/ S.T. Hagedorn             


S.T. Hagedorn, Member



 /s Patricia A. Vollendorf     


Patricia A. Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Harry L. Conner, employee / applicant; v. State of Alaska, employer (self-insured / defendant; Case No.8713392; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 19th day of October, 1995.

                             _________________________________

                             Brady D. Jackson III, Clerk
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     �  Harry L. Conner died September 21, 1995.


     �Later, on an annotation page, the witness changed his answer to reflect that he noticed bruising in the right neck and upper back.





