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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

BENTLEY THOMAS,



)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9400710

INTERIOR REGIONAL HOUSING

) 

AUTHORITY,




)
AWCB Decision No. 95-0281








)




Employer,


)
Filed with AWCB Fairbanks








)
October 19, 1995



and




)








)

ALASKA NATIONAL INS. CO.,

)








)




Insurer,


)




  Defendants.

)

___________________________________)



This claim was heard at Fairbanks, Alaska on August 24, 1995.  The employee was represented by attorney Michael Stepovich; attorney Valli Fisher represented the defendants.  The record was held open to receive a deposition and closing arguments and was deemed closed when we next met on September 14, 1995.


ISSUES

1.  Is the employee entitled to receive temporary total disability (TTD) benefits from July 6, 1994 to the present?


2. Are the defendants required to pay for any medical bills of Edwin Lindig, M.D., or was Dr. Lindig the employee's third treating physician?


3.  Is the employee entitled to reemployment benefits?


4.  Is the employee entitled to a compensation rate increase?


5.  Is the employee entitled to payment of attorney fees and costs?


FACTUAL BACKGROUND


The employee is a 53 year-old carpenter and laborer.  It is undisputed that on January 24, 1994, the employee injured himself while working for the employer near his home in Northway Village.  The accident occurred when a 2x8 beam broke in half while the employee was putting pressure on it.  The employee fell off a six-foot deck and on to the ground, landing on his head and face and breaking his glasses.  The employee did not lose consciousness.  (See Tok Clinic chart notes, dated January 24, 1994.)  He was ambulatory without assistance from others after being helped to his feet.  (Id.)  His foreman drove him to the Tok Clinic.  The employee walked into the emergency room, where he complained of right lateral neck pain with a popping and grinding sensation.  (Id.)  A compression fracture at the C5-4 vertebras was suspected, so he was transported to Fairbanks Memorial Hospital on a back board.



Upon arrival at Fairbanks Memorial, x-rays were taken of the employee's neck.  Radiologist Richard Hattan's January 24, 1994 report states "diffuse spondylosis mid- and lower cervical region.  No evidence of acute cervical spin injury."



On January 27, the employee followed up for cervical strain at the Chief Andrew Isaac Health Center ("Health Center").  No other complaints were mentioned at that time.  Donald Ives, M.D., at the Health Center approved the employee's return to work beginning February 3, 1994.



On February 3, 1994, the day the employee was to return to work, the employee went to see Floyd Elterman, M.D., at the Health Center, complaining of right shoulder tenderness with decreased range of motion.  Dr. Elterman took the employee back off work and recommended daily physical therapy, initially for six weeks, to begin February 9.  On February 9th, however, the employee was released to return home to Northway with a home exercise program.



The insurer arranged an employer's medical evaluation (EME) with John Joosse, M.D.  The purpose of the evaluation was to determine the extent of work-relatedness of injuries that the employee incurred to his neck and right shoulder on January 24, 1994 versus his pre-existing degenerative condition.  Dr. Joosse examined him on March 21, 1994.  Dr. Joosse's diagnosis was cervical strain with aggravation of pre-existing degenerative disk disease and cervical spondylosis, and with regard to the shoulder, aggravation of right A/C arthritis.  (See Dr. Joosse's EME report, dated March 21, 1994.)  In his report Dr. Joosse noted that "the x-ray appearance of hypertrophic changes taken a week after the injury confirmed that this is a pre-existing problem of right A/C arthritis."  Dr. Joosse noted that the employee told him:



[H]is neck has steadily improved with the rest and physical therapy, and with the anti-inflammatory medications that he has been given.  He complains only of pain in the right side of the neck as he attempts extension.  Initially, he had headaches for the first two weeks, but they have resolved and have not recurred.  When asked about weakness or tingling in the extremities, he denies that he has had any complaints.  He does relate that on two occasions during the first week following his injury, he had momentary tingling into the ring and fifth fingers of the right hand, and this has not recurred.

(Dr. Joosse's report, dated March 21, 1994, p.1.)  Dr. Joosse recommended that the employee consider a Mumford procedure for the right shoulder to relieve the painful arthritic problem at the A/C joint.  (Id. at p.2.)  After surgery and if the employee's neck problem continued to resolve, Dr. Joosse recommended a return to work trial; otherwise, Dr. Joosse thought an MRI (magnetic resonance image) of the neck might be in order.  (Id.)



After the March 21, 1994 evaluation, the employee continued to treat with Dr. Joosse and did not return to Dr. Elterman.  On April 14, 1994, Dr. Joosse performed a Mumford procedure, Weaver-Dunn transfer and acromioplasty on the employee's right shoulder.
  Dr. Joosse continued to treat the employee post-surgery.



In a physician's report dated June 10, 1994, Dr. Joosse opined that the employee would probably be released to work at his regular job as a carpenter the first week of July.  He thought that "continuing neck arthritis may cause restrictions."  The continuing treatment Dr. Joosse recommended was a home exercise program and anti-inflammatories as needed.  He estimated that the employee would be medically stable in July, hopefully.  He stated that in his opinion, the employee did not suffer a permanent impairment as a result of the January 24, 1994 injuries, except for a "mild loss" in range of motion in his right shoulder.



In his chart notes dated June 17, 1994, Dr. Joosse noted "dramatic, steady improvement" and that the right shoulder had nearly the same motion as the left shoulder.  The employee told him, "I feel much better."  Dr. Joosse expected the employee to return to work in about two weeks.  He noted that the employee was using Motrin "occasionally."



In his chart notes dated July 5, 1994, Dr. Joosse noted "marked improvement."  He noted that the employee was "apprehensive" about returning to work.  Dr. Joosse recommended that the employee try returning to work, and released him to work as of July 6, 1994, without restrictions.



The employee next saw Dr. Joosse nearly three months later on October 10, 1994.  The employee complained that his right shoulder popped occasionally and of a fine click.  He reported that his neck acted up when chainsawing wood.  Dr. Joosse reiterated that it was permissible to work.  Dr. Joosse placed no restrictions on the employee's release to work.



On November 7, 1994, in answer to questions from the adjuster concerning the work-relatedness of the employee's condition, Dr. Joosse stated, "I think Mr. Thomas' continuing neck problems are related only to his pre-existing spondylosis.  I believe the 10-10-94 visit related mostly to his shoulder "popping."



On December 30, 1994, in answer to questions from the adjuster concerning the employee's right shoulder and medical stability, Dr. Joosse stated, "Doesn't require further care for right shoulder; medically stable as of 9/94."



On October 31, 1994, the employee switched treating physicians to Dr. Lindig, following his attorney's recommendation.  (See Dr. Lindig's report, dated October 31, 1994, p.1.)  Adjuster Jerilyn Laramie testified at hearing that the defendants did not agree to accept Dr. Lindig as the employee's third treating physician.



Dr. Lindig first examined the employee on October 31, 1994, only a few weeks after the employee saw Dr. Joosse.  Dr. Lindig's report states that the employee told him he was released for work in July but states he has not been able to do so and that he turned down offers for three different construction jobs since that time."  (Dr. Lindig's report, dated October 31, 1994, p.1.)  Contrary to Dr. Joosse's opinion, Dr. Lindig concluded on this  first examination of the employee that the employee was not ready to return to work and was not medically stationary.  (Id., p.2.)



Based on the disagreements between physicians, in a June 28, 1995 decision and order (D&O), AWCB No. 95-0172, we requested appointment of an independent medical evaluation (IME), under AS 23.30.110(g), to be performed by one of the doctors contained on our list of doctors maintained under AS 23.30.095(k).  The defendants had agreed to pay this cost without a finding of a dispute between employee and employer doctors.  Id.  Our prehearing officer selected orthopedist Douglas Smith, M.D., who saw the employee for evaluation on July 25, 1995.  Dr. Smith stated his belief that at the time of his July 28, 1995 report the employee's cervical condition had reached medical stability and that his shoulder condition had reached, or was approaching, medical stability, as defined by AS 23.30.265(21).  Dr. Smith also concluded that the employee's pre-existing condition remains substantially aggravated by his July 24, 1994 injury.



Dr. Lindig agreed in his testimony at hearing that he believes the employee's condition remains substantially aggravated by his work-related injury and that he still has not reached medical stability.  Dr. Lindig also stated his belief that the employee needs reemployment assistance.



The employee received TTD benefits from January 25, 1994 through July 5, 1994, when Dr. Joosse released him to work as of July 6, 1994.  Several days later, the employee applied for unemployment insurance (UI) benefits.  He received UI benefits from August 1994 through December 1994.  He testified at his deposition that he received UI benefits until they ran out.  At hearing he testified he has arranged to return payment of the UI benefits if he is awarded these requested workers' compensation benefits.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  Continuing Compensability of Neck and Shoulder Conditions


The insurer contends it is not liable for temporary total disability compensation and medical treatment of the employee's neck condition after November 7, 1994 because any disability or need for medical treatment or surgery after that date resulted from a naturally occurring deterioration of the employee's pre-existing spondylosis.  The defendants also contend that any aggravation of the employee's shoulder condition was resolved by December 5, 1994. 

The Alaska Supreme Court has long recognized, though, that employment which sufficiently aggravates, accelerates, or combines with a pre-existing condition to cause disability entitles an employee to compensation and benefits.  Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  Liability may be imposed on an employer, however, only if the employment aggravated, accelerated, or combined with the pre-existing condition and the aggravation, acceleration, or combination was a "substantial factor" contributing to the ultimate disability.  United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983).



A "substantial factor" is found where it is "shown both that the [disability] would not have happened 'but for' the [employment] and that the [employment] was so important in bringing about the [disability] that reasonable men would regard it as a cause and attach responsibility to it."  State v. Abbott, 498 P.2d 712, 717 (Alaska 1972); Fairbanks North Star Borough v. Rogers & Babler, 757 P.2d 528 (Alaska 1987).



In analyzing a case involving a pre-existing condition, the Court held that an aggravation or acceleration (and presumably a combination as well) must be presumed under AS 23.30.120.  Burgess Construction Company v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  AS 23.30.120(a) provides in part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."  Continuing disability and need for medical benefits must also be presumed.  Olson v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991); Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).



However, before the presumption attaches the employee must establish a preliminary link between the disability and the employment.  "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection."  Id. at 316.  "Two factors determine whether expert medical evidence is necessary in a given case:  the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facia case of work-relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 869.



To overcome the presumption of compensability, the employer must present substantial evidence the disability is not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'" Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 209, 210).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the Court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the disability and need for medical treatment was not work-related or 2) eliminating all reasonable possibilities the disability and need for medical treatment was work-related.



The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.



If the employer produces substantial evidence that the disability was not work-related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [the triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).



We find the questions involved here, whether the employee's neck condition after November 7, 1994 and the shoulder condition after December 5, 1994 were the result of the January 24, 1994 injury, medically complex.  Consequently, we conclude that medical evidence is necessary both to raise and rebut the presumption of compensability.



We find, based on the testimony of the employee and Drs. Smith and Lindig, that the employee has produced sufficient evidence to raise the presumption of compensability in regard to his continuing disability and need for medical treatment related to the neck after November 7, 1994 and related to the shoulder after December 5, 1994.  We also find, based on the testimony of Dr. Joosse, that the defendants have produced substantial evidence rebutting the presumption of compensability for both continuing disability and need for medical treatment after November 7, 1994 and December 5, 1994 concerning the neck and shoulder conditions.  Since we find the defendants' rebuttal evidence substantial, the presumption drops out and the employee must prove all elements of his claim by a preponderance of the evidence.



As we have noted in previous decisions involving similar disputes between medical experts under AS 23.30.095(k) concerning causation, distinguishing between competing opinions is difficult where the primary difference is one of medical opinion.  The Legislature no doubt had cases such as these in mind when it amended the Act in 1988 to enable us to obtain an independent medical evaluation under §095(k).  The opinion of the physician performing the evaluation under §95(k) is not binding upon us in resolving the underlying dispute.  Nevertheless, we do give the §95(k) report considerable weight in resolving disputes.  We do so in part to support the Legislature's obvious intent of minimizing the costs of claims attributable to obtaining unlimited numbers of expert opinions.  We also do so because the report represents the opinion of the one expert, in the context of the claim in question, who is free of any bias or taint attributable to a relationship with one or the other party to the claim.



In this case, we considered Dr. Smith's medical record (our IME) over the defendants' objection.  The defendants had contended Dr. Smith's report was not admissible because they had filed a Smallwood objection to require the employee to present Dr. Smith, the author of the report, for cross examination.



We overruled the objection based on the analysis in Frazier v. H.C. Price, 794 P.2d 103 (Alaska 1990) which indicates the Smallwood rule does not apply to medical reports generated by one's own doctor because in selecting the doctor the party "vouches" for the doctor's credibility.  Here, as in Frazier, we found that both the Claimants' and Defense bar "vouched" for Dr. Smith's credibility when they agreed he should be placed on our IME list.  AS 23.30.095(k); 8 AAC 45.092(b).  We also find our oral ruling was consistent with Porter v. Veco, Inc., AWCB No. 90-0310 (December 21, 1990) and Durbin v. Veco, AWCB No. 92-0308 (December 15, 1992) in which we stated the party wishing to examine our IME physician must bear the cost of the initial examination and deposition. 



In this case, Dr. Smith concurred with Dr. Lindig who disagreed with Dr. Joosse's opinion the employee suffered a temporary aggravation of his pre-existing shoulder and cervical condition which was resolved by the fall and winter of 1994.  Instead, Dr. Smith concluded the aggravation was not resolved, at the time he saw the employee on July 25, 1995.  Both doctors noted the employee had been unable to carry on his normal winter-time subsistence lifestyle since the injury.  Based on Dr. Smith's report and the testing of Dr. Lindig, we find the employee's condition was permanently aggravated by his January 24, 1994 occupational injury.

II.  Temporary total Disability Benefits


Under AS 23.30.185, TTD benefits "may not be paid for any period of disability occurring after the date of medical stability."



AS 23.30.265(21) provides:



"medical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convining evidence.



A party arguing for a finding of medical stability must provide some supporting evidence in order to raise the presumption in AS 23.30.265(21).  See Platt v. Sunrise Bakery, AWCB No. 93-0206 at 10 (August 25, 1991).  We have found it would be inconsistent to require the defendants to produce substantial evidence to overcome the statutory presumption of continuing temporary disability under AS 23.30.120(a), but not require it to produce any evidence except the passage of time in order to prevail on a presumption of medical stability, which effectively terminates temporary disability.  Smythe v. Nana Oilfield Services, Inc., AWCB No. 94-0325 (December 22, 1994); Krier v. Nana/Marriott, JV, AWCB No. 94-0089 (April 15, 1994).



In this case, the defendants produced the medical opinion of Dr. Joosse to conclude the employee was medically stable on July 5, 1994.  We find this evidence was substantial evidence to raise the presumption of medical stability.  Accordingly, the employee must prove he is not medically stable with clear and convincing evidence.



The employee presented the testimony of Dr. Lindig who stated he believes the employee is still not medically stable.  Meanwhile, our IME physician, Dr. Smith, concluded the employee reached medical stability on or about July 25, 1995.  



Based upon our review of the record, relying on the medical opinions of Drs. Smith and Lindig, we find clear and convincing evidence the employee did not reach medical stability until at least July 25, 1995.  Because Dr. Lindig was equivocal in his opinion about the date of medical stability, based on Dr. Smith's medical opinion, we find the employee reached medical stability on July 25, 1995.  Accordingly, we conclude the defendants shall pay TTD benefits through the July 25, 1995 date of medical stability.  We direct the employee to arrange for and make repayment of UI benefits at or before the time of payment of TTD benefits.  AS 23.30.187.

III. Dr. Lindig's Medical Bills


AS 23.30.095(a) states, in part, "The employee may not make more than one change in the employee's attending physician without the written consent of the employer."



In this case, the employee initially sought and received treatment from Dr. Elterman at the Health Center.  Thereafter, Dr. Joosse treated and released the employee.  He finally sought treatment from Dr. Lindig.



Based on our review of this sequence, although the term "attending" physician is not defined in our Act, we find Dr. Lindig was the employee's third attending physician in this case.  The parties agree the defendants did not given written consent that Dr. Lindig would be an attending physician.  Accordingly, we conclude, under AS 23.30.095(a), the defendants are not required to pay for Dr. Lindig's medical treatments.

IV.  Reemployment Benefits


At hearing, the parties agreed this issue should be remanded to the reemployment benefits administrator (RBA) for issuance of a decision.  Under AS 23.30.041, the RBA takes initial responsibility for determining eligibility for reemployment benefits.  Accordingly, we remand this issue to the RBA for a determination of entitlement.

V.  Compensation Rate


AS 23.30.220(a) provides, in part:



The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation.  It is the employee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows:



(1) the gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury;



(2) if the employee was absent from the labor market for 18 months or more of the two calendar years preceding the injury, the board shall determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history, but compensation may not exceed the employee's gross weekly earnings at the time of injury; . . . .



The mechanical application of the formula expressed in AS 23.30.220(a)(1) was declared unconstitutional in Gilmore v. Alaska Workers' Compensation Board, 882 P.2d 922 (Alaska 1994).  In concluding that AS 23.30.220(a) was an unconstitutional infringement on the equal protection clause of the Alaska Constitution, the supreme court in Gilmore stated:



The gross weekly wage determination of AS 23.30.220(a) . . . bears no relationship to the goal of accurately calculating an injured employee's lost wages for the purpose of determining his or her compensation . . . [and] is unfair to workers whose past history does not accurately reflect their future earning capacity . . . .

Id. at 928.  When determining claims for TTD, the court has also held it is reasonable to focus upon the probable future earnings during the period into which disability extends.  State v. Gronroos, 697 P.2d 1047 (Alaska 1985) (interpreting AS 23.30.220(a) prior to the 1988 amendment).



In this case the parties agree the employee did not work at all in 1992 and worked less than six months in 1993.  Adjuster Jerilyn Laramie testified she therefore calculated the employee's compensation rate using AS 23.30.220(a)(2) instead of using the standard 2-year formula set out in AS 23.30.220(a)(1).  In the Compensation Report dated March 17, 1994, Ms. Laramie stated:  "Claimant worked less than 6 months in '92 and '93.  ANIC has elected to base gross weekly earnings on '93 wages divided by 50, rather than '92 and '93 divided by 100."



The defendants contend the employee has received a fair compensation rate, given the employee's sporadic work history in his seasonal occupations as a carpenter and as a laborer
.  In 1993, he worked for Baugh Construction for about a month as a laborer.  He worked one day for Northway Water & Sewer in July of 1993.  He testified that before 1993 he worked one summer on the Exxon Valdez cleanup and another on the Tok fire.  He testified that before that, his last significant work was in 1986 and 1987 when he worked summers for MB Construction on paving jobs.  Previously, he had worked on the Trans-Alaska Pipeline in the mid 1970s.  Most of his jobs have been in construction and most were seasonal.



The employee testified that his job would have continued after his date of injury.  This view was supported by testimony of his supervisors David Watts and Tim Wallis and Union dispatcher Jonna Weed.



Moreover, Ms. Weed testified that another paving job in the Northway area was available after the job for the employer ended.  According to Weed, the employee would have been eligible for this job, at a higher wage scale, but for a shorter duration, limited to the summer construction season, because of local hiring preferences.



According to the employee, if he had not been injured in 1994, he would have worked from January 24, 1994 through September 2, 1994 at a rate of $792.40 per week for a total of $25,356.80.  This assertion is based on 40 hours worked per week, at his pay scale of $19.81 per hour.  Adding his $3,574.38 received for his work January 1-24, 1994, his total earnings for 1994 would have been $28,931.18.



In 1995, according to the employee, he could have earned $30,715.60, based on 20 weeks of work from May 30 - October 14, 1995.  He said his rate of pay would have been $1548.00 per week for 19 weeks plus $1303.60 for one week, if he had not been injured.



According to Supervisor Watts, the 1994 work for the employer ended in October 1994.  Some of the rough carpenters who worked with the employee were laid off in each of the months from July - October.  According to Wallis, some who were laid off as carpenters remained on the job working as laborers earning $3-4 per hour less.  According to Weed, if the employee had been laid off, he could have gone to work on the road construction job.



After considering all the factors listed above, we find, because of the injury, the employee was not paid wages from January 24, 1994 - September 2, 1994 at the rate of $792.40 per week for a total of $25,356.80.  We then add the employee's actual earnings received from January 1, 1994 - January 24, 1994 of $3,574.38 for a total of $28,931.18.  Thereafter, we divide this sum by 50 weeks to reach a quotient gross weekly earnings figure of $578.60.



In setting this compensation rate, we do not take into account the employee's anticipated 1995 earnings on the Northway road construction job.  Although his 1995 earnings were expected to reach a higher figure of $30,715.60, it required working full time for 20 weeks with 10 hours worked per week of overtime.  After considering the employee's work and work history, we find these projected 1995 earnings too speculative to include in our calculations.

VI.   Attorney Costs and Fees


Attorney Stepovich requests an award of statutory minimum attorney fees, under AS 23.30.145(a), for his prosecution of this case.  He also seeks an award to recover his costs incurred for postage, medical, deposition and other record copies and for Dr. Lindig's expert witness fees totalled $784.80.  On August 31, 1995, Dr. Lindig submitted a subsequent bill of $876.00.  We expect a final bill from Dr. Lindig will also be submitted.



We have considered the nature, length, complexity, benefits received and the contingent nature of workers' compensation cases.  AS 23.30.145; Bignell v. Wise Mechanical Contractors, 220 P.2d 490 (Alaska 1986).  This claim for compensation was of intermediate duration and was of usual difficulty and complexity.  The benefits received were a majority of those requested.  We find that a full award of statutory minimum attorney fees and litigation costs, including the expert witness fees of Dr. Lindig, in the amounts billed are appropriate and shall be paid.  We reserve jurisdiction to resolve disputes.


ORDER

1. The defendants shall pay the employee temporary total disability benefits covering the period of July 6, 1994 - July 25, 1995.


2. The employee's claim for payment of Dr. Lindig's bills for medical treatment is denied and dismissed.


3. The employee's claim for reemployment benefits is remanded to the RBA for a determination of eligibility.


4. The employee's compensation rate is increased to $578.60 in gross weekly earnings.


5. The defendants shall pay the employee's statutory minimum attorney fees and litigation costs, including expert witness fees.  We reserve jurisdiction to resolve disputes.


Dated at Fairbanks, Alaska this 19th day of October, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown            


Fred G. Brown, 



Designated Chairman



 /s/ John Giuchici           


John Giuchici, Member



 /s/ Ray Kimberlin           


Ray Kimberlin, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Bentley Thomas, employee / applicant; v. Interior Regional Housing Authority, employer; and Alaska National Ins. Co., insurer / defendants; Case No.9400710; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 19th day of October, 1995.

                             _________________________________

                             Cathy D. Hill, Clerk
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     � Dr. Joosse's pre-op report dated April 14, 1994 states "Musculoskeletal; right shoulder pain and chronic neck pain of many years duration."


     � The employee's gross earnings in 1993 were $14,786.56.  Divided by 50 weeks, the defendants concluded his GWE equalled $295.73, for a weekly rate equal to $194.82.  (Compensation Report, dated March 17, 1994.)





