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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JULIE J. GARRISON,



)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9327840

REGAL ALASKAN HOTEL,


)








)
AWCB Decision No. 95-0282




Employer,


)








)
Filed with AWCB Anchorage



and




)
October 20, 1995








)

HOME INSURANCE CO.,



)








)




Insurer,


)




  Defendants.

)

___________________________________)


We heard the employee's claim for a penalty on October 19, 1995, in Anchorage, Alaska.  The employee is represented by attorney Joe Michael Cox.  The employer is represented by attorney Shelby L. Nuenke-Davison.  We closed the record at the hearing's conclusion.  


ISSUE

Whether the employee is entitled to a penalty.  


EVIDENCE SUMMARY

It is undisputed the employee was injured on December 26, 1993.  "While at work during a break period, [the employee] proceeded to sit in a chair, at which time it was pulled out from underneath her and she experienced a `tearing pain' in her low lumbar region."  (Glenn A. Ferris, M.D., August 9, 1994 report). 


In his November 22, 1994 report, Edward Voke, M.D., rated the employee with a 0% permanent partial impairment (PPI) rating, stating:  "So far there is no evidence to suggest [the employee] has a permanent impairment secondary to the above problem."  Dr. Voke concluded:  "I agree with Dr. Banks that the above represents a temporary aggravation."  


On December 9, 1994, Dr. Ferris rated the employee with a whole person impairment of 9%.  The employer's adjuster received Dr. Ferris's rating on January 19, 1995.  On February 1, 1995, the employer timely controverted PPI, noting:  "Employer's Medical Evaluation physician had indicated 11/22/94 that there was no evidence to suggest a Permanent Impairment as a result of this work injury." 


Subsequently, the employee was seen by Jon A. Reiswig, M.D., on April 12, 1995.  Although his calculations differ from Dr. Ferris's, Dr. Reiswig also rated the employee with a whole person impairment of 9%.  (Dr. Reiswig, April 24, 1995 report).  The parties stipulated that the employer's adjuster received Dr. Reiswig's rating on May 5, 1995.  No further controversion was filed.  On June 12, 1995, the employer paid the employee $12,150.00 based on a 9% PPI rating.  No penalty was paid.


The employee asserts she is entitled to a 25% penalty based on the late payment of her PPI lump sum.  The employee argues the employer should have filed a second controversion notice within 21 days of receiving Dr. Reiswig's rating.  


The employer argues it filed a valid controversion notice on February 1, 1995.  Further, the employer argues its controversion was not lifted until after June 12, 1995, when it paid the employee.  The employer argues it should not be required to repeatedly re-controvert every medical record that is filed after an initial controversion.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.155(e) provides:  


   If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.


AS 23.30.155(d) provides in pertinent part:  


   If the employer controverts the right to compensation the employer shall file with the board and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death.  If the employer controverts the right to compensation after payments have begun, the employer shall file with the board and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due. . . . 


We find, and the parties agree, the employer timely controverted the employee's PPI benefits on February 1, 1995.  We find this controversion was filed in good faith.  We find Dr. Reiswig's April 24, 1994 report does not void or otherwise invalidate the February 1, 1995 controversion based on Dr. Voke's November 22, 1994 0% rating.  Accordingly, we conclude a valid controversion for PPI benefits was operational until the controversion was lifted after the June 12, 1995 PPI payment.  Thus, we conclude we must deny and dismiss the employee's claim for a penalty. 


ORDER

The employee's claim for a penalty is denied and dismissed. 


Dated at Anchorage, Alaska this 20th day of October, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot            


Darryl L. Jacquot, 



Designated Chairman



 /s/ Marc D. Stemp             


Marc D. Stemp, Member



 /s/ Patricia Vollendorf       


Patricia Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Julie Garrison, employee / applicant; v. Regal Alaskan Hotel, employer; and Home Insurance Co., insurer / defendants; Case No. 9327840; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 20th day of October, 1995.

                             _________________________________

                             Brady D. Jackson, III, Clerk
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