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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

TIBERIO CALDERON,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 9314961


v.
)



)
AWCB Decision No. 95-0290

WOODBINE ALASKA FISH CO.,
)



)
Filed with AWCB Anchorage


Employer,
)
November 2, 1995



)


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


We heard this matter in Anchorage, Alaska on October 4, 1995.  Employee represented himself.  Attorney Paul F. Lisankie represented Employer.  The record closed on October 4, 1995.


ISSUES

1.  Is Employee entitled to medical treatment for his ear pain condition after July 27, 1993?


2.  Is Employee entitled to medical treatment for his right ear skin condition?


3.  Is Employee entitled to medical treatment for his hand skin condition after September 17, 1993?


4.  Is Employee entitled to receive temporary total (TTD) or temporary partial disability (TPD) compensation?


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Employee worked as an off-shore fish processor for Employer from June 10, 1993 until the job ended on July 18, 1993.  Two days before his termination Employee reported right ear pain.


After the ship docked, Employer drove him to the Camai Medical Center in Naknek where physician's assistant Clark Adams diagnosed upper respiratory infection with eustachian tube dysfunction.  On the medical record dated July 18, 1993, P.A. Adams noted "[N]ot W.C."  However, Camai Medical Center's billing statement of the same date indicates the injury is work related.


Employee returned to Anchorage.  On July 22, 1993, he sought treatment with R. Allister, M.D., at First Care.  Dr. Allister diagnosed right ear pain and referred him to an ear, nose, and throat (ENT) physician.


On July 27, 1993, Employee saw David S. Killebrew, M.D., an ENT specialist.  Dr. Killebrew ordered an audiogram and tympanogram, and prescribed antibiotics.  He saw Dr. Killebrew again on August 27, 1993 complaining of pain in his right ear.


On October 7, 1993, Employee saw Michael Manual., M.D., complaining of the appearance of his right ear.  Dr. Manual found "small scaley plaque."  Employee related the condition to his job as a fish processor.  Dr. Manual excised the plaque.


On October 13, 1993, Employee saw John Schultz, D.O., complaining of skin problems on his hands and stiffness in joints.  Dr. Schultz diagnosed dry skin and contact dermatitis, possibly work-related.  He prescribed dry skin care, and recommended Employee see a rheumatologist for joint symptoms.


In a "to-whom-it-may-concern" letter dated October 19, 1993, Dr. Killebrew stated: "I feel that initially his problem was work related.  However, I don't believe that condition could, would or should keep him from returning to his regular duties."


Employee testified the right ear pain and rash started while working for Employer.  He said he never had an ear infection before.  He relates the ear pain to the ear plugs he was required to wear because of the noisy machinery.  He relates the rash on his hands and ear to handling fish and the high level of moisture.


Employee also testified he was unable to earn fish processor wages because of his injuries until the end of October 1993.  However, he testified he worked as a driver for three weeks in September earning $8.00 per hour.  He also worked at a restaurant making tortillas for one week earning $5.00 per hour.  Employee further testified he received at least three checks for unemployment benefits from the State of California in September or October 1993.


In July 1995, Charles F. Tschopp, M.D., examined Employee and reviewed his medical records at the request of Employer.  Dr. Tschopp is an ENT specialist and facial plastic surgeon.  He believes Employee's ear condition involves a recurrently infected ear canal cyst.  He believes the ear pain Employee experienced working for Employer was a temporary aggravation of the preexisting cyst condition which resolved by the time of Dr. Killebrew's July 27, 1993 examination.  While Dr. Tschopp believes the condition justifies additional medical treatment, he concluded employment with Employer was not a cause or substantial factor in the need for additional treatment.  (Tschopp Affidavit at 3-6).  Dr. Tschopp found no plaque or clinically significant lesions requiring treatment.  (Id. at 18).


In September 1995, Dr. Killebrew reviewed Employee's medical records, including Dr. Tschopp's report, at the request of Employer.  Based on his review, Dr. Killebrew believes Employee's condition on July 27, 1993 was a common upper respiratory infection with otitis media.  He concludes it was not an occupational disease or infection and therefore not a compensable injury under AS 23.30.0265(17).  (Killebrew Affidavit at 3-4).


Dr. Killebrew believes any plaque noted by Dr. Manuel occurred after his July 27, 1993 and September 28, 1993 examinations and resolved, without treatment, before Dr. Tschopp's examination.  He concludes the plaque was neither caused by employment at Employer nor required biopsy or other medical treatment.  (Id. at 5-6).


Patricia J. Sparks, M.D., MPH, examined Employee's hands at Employer's request in August 1995.  During her examination, Dr. Sparks noted Employee had dry skin and papules on his hands and scaliness on his feet.  Employee told her his dry skin never bothered him until it worsened at work for Employer.  Subsequently, the condition recurred periodically while working with exposure to dish water or vegetable juices.


Concerning the dry skin condition, Dr. Sparks concluded work at Employer might have temporarily exacerbated the condition.  However, the current condition was not a result of working at Employer.  In addition, she expected the temporary exacerbation would have resolved within two months after exposure ended.  (Sparks' report at 9).  Dr. Sparks ruled out the existence of arthritis or inflammatory systemic disease and any relationship to the employee's work in 1993 at Employer.


Employer paid the costs of medical treatment of Employee's right ear pain condition through July 27, 1993.  Employer controverted payment of any additional treatment of the ear condition.  Employer also controverted payment for Dr. Schultz's October 13, 1993 examination of Employee's hands based upon Employee's failure to give timely written notice of injury to his hands.  In addition, Employer controverted payment of a July 28, 1995 emergency room examination at Providence Hospital and a resulting prescription for antibiotics.


Employee filed claims for temporary total disability compensation from July 17 to October 12, 1993, temporary partial disability compensation from October 12, 1993, and medical treatment for right ear pain, right ear skin lesions, and dry skin on his hands.  Employer denies employee's claims contending insufficient evidence exists to support employee's claims for additional medical benefits and no medical evidence exists to support his claim for disability benefits.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  Is Employee entitled to medical treatment for his ear pain condition after July 27, 1993?

AS 23.30.120(a) provides in part:


In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter. . . .


For the presumption under AS 23.30.120(a) to attach, the employee initially must show some evidence of a preliminary link between the injury and the job.  Grainier v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991); Burgess Construction Co. v. Smallwood, 623 p.2d 312, 316 (Alaska 1981).  This rule applies to the work relationship of the injury and the existence of disability.  Wien Air Alaska v. Kramer, 807 P.2d 471, 473-74 (Alaska 1991).  "[I]n claims 'based on highly technical medical considerations, ' medical evidence is often necessary in order to make that connection."  Smallwood, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


Once the Employee produces some evidence that the employment could have caused or aggravated the worker's condition, a statutory presumption of compensability arises.  Providence Washington Ins. Co. v. Bonner, 680 P.2d 96, 98-99 (Alaska 1984).  The injury is presumed to be compensable unless the employer or insurer can present "substantial evidence" to rebut the presumption.  "Substantial evidence" is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).


The presumption of compensability shifts only the burden of production and not the burden of persuasion.  Therefore, the evidence tending to rebut the presumption must be examined by itself.  Veco, Inc. v. Wolfer, 693 P.2d 865, 869 (Alaska 1985).  In deciding whether the presumption of compensability has been overcome, we cannot weigh the evidence tending to establish causation against the rebuttal evidence.  We must view the rebuttal evidence in isolation.  Id.


If an employer is successful in overcoming the presumption, the employee has the burden of proving all elements of the claim by a preponderance of the evidence.  Municipality of Anchorage v. Carter, 818 P.2d 661, 664 (Alaska 1991); Veco, Inc., v. Wolf, 693 P.2d at 870.  Any weighing of testimony occurs after the presumption has been overcome.  Norcon Inc. v. Alaska Workers' Compensation Board, 880 P.2d 1051, 1054 (Alaska 1994).


Employee testified the ear pain was caused by wearing ear plugs at work and continues to the present.  In his October 19, 1993 letter, Dr. Killebrew stated Employee's ear pain was initially work related.  We find Employee established a prima facie case of continuing work relatedness through his own testimony and that of Dr. Killebrew.  We find the affidavit of Dr. Tschopp is substantial evidence overcoming the presumption.  Therefore, the presumption drops out.


Employer paid the costs of medical treatment of Employee's right ear pain condition through July 27, 1993.  We must therefore decide by the preponderance of the evidence whether Employee's ear pain condition after July 27, 1993 is work related.


In his affidavit, Dr. Killebrew states he informed Employee after he examined his right ear on July 27, 1993 that he found no ongoing medical conditions requiring any additional treatment.  (Killebrew Affidavit at 2.)  According to the August 2, 1993 examination report from First Care, the middle ear infection originally diagnosed had resolved and any continuing care for ear pain would have to be obtained from an ENT specialist.  (First Care report dated August 2, 1993).  Employer's independent medical evaluator, Dr. Tschopp, concludes the condition causing Employee's right ear pain had resolved by the time of Dr. Killebrew's examination.  (Tschopp Affidavit at 3).


Although this claim does not involve "highly technical medical considerations," we find medical evidence is necessary to decide work relatedness.  Employee presents no medical evidence the relationship between his ear pain and his work extends beyond July 27, 1993.  We find Dr. Killebrew's and Dr. Tschopp's opinions, and the First Care report, support a conclusion by the preponderance of the evidence Employee is not entitled to additional medical treatment of his ear pain condition after July 27, 1993.  We therefore deny and dismiss his claims for medical treatment for ear pain after that date.


2.  Is Employee entitled to medical treatment for his right ear skin condition?


Employee testified he developed a rash about his ear because of the conditions at work.  The August 2, 1993 First Care report also refers to skin lesions on Employee's right ear.  We find Employee established a prima facie case of work relatedness through his own testimony and the August 2, 1993 First Care report.  We find the affidavit of Dr. Tschopp is substantial evidence overcoming the presumption.


To decide whether, by the preponderance of the evidence, Employee's ear skin condition is work related, we consider the affidavit testimony of Drs. Killebrew and Tschopp and the reports of Dr. Manuel.


Dr. Killebrew examined Employee on September 28, 1993 finding no clinically significant lesions or plaque requiring treatment.  (Killebrew Affidavit at 10).  In his October 7, 1993 report, D.r Manuel notes cartilage abnormalities, within normal limits and requiring no treatment.  He also noted a red, scaly area of unknown etiology which he though should be biopsied.


In his July 1995 examination, Dr. Tschopp found no plaque or clinically significant lesions requiring treatment.  (Tschopp Affidavit at 18).  Drs. Tschopp and Killebrew agree any plaque noted by Dr. Manuel occurred after Dr. Killebrew's July 27, 1993 and September 28, 1993 examinations and resolved before Dr. Tschopp's examination.  (Tschopp Affidavit at 19-20, Killebrew Affidavit at 5-6).


Based on the opinions of Drs. Tschopp, Manuel, and Killebrew we find by the preponderance of the evidence the right ear skin condition requires no additional medical treatment.  We also find by the preponderance of the evidence no relationship between the plaque noted by Dr. Manuel in October 1993 and Employee's work.  We conclude Employee is not entitled to medical treatment for his right ear skin condition.


3.  Is Employee entitled to medical treatment for his hand skin condition after September 17, 1993?


Employee testified a rash on his hands developed from working for Employer.  In his October 13, 1993 report, Dr. Schultz diagnosed work related dry skin and possible contact dermatitis.  We find Employee established a prima facie case of work relatedness of his hand skin condition through his own testimony and Dr. Schultz's report.  We find the report of Dr. Sparks is substantial evidence overcoming the presumption.


In deciding the weight to be given Dr. Schultz's October 13, 1993 report, we note the report states Employee currently "works" as a fish processor and has done so for "many months."  However, Employee testified he had not worked since July 18, 1993, nearly three months before Dr. Schultz's examination.  Because Dr. Schultz was misinformed about the extent and timing of Employee's work, we give less weight to his opinion on causation.


By contrast, Dr. Sparks appears fully informed as to Employee's work history and work conditions.  She believes the current skin condition was not a result of working for Employer.  In addition, she expects the temporary exacerbation would have resolved within two months after exposure ended.  (Sparks' report at 9).


Based on the above, we find by the preponderance of the evidence that treatment of Employee's skin condition after September 17, 1993 was not a result of any exacerbation at Employer.  We deny and dismiss Employee claim for medical treatment after that date.


4.  Is Employee entitled to receive temporary total or temporary partial disability compensation?


Entitlement to compensation under both AS 23.30.018 (TTD) and AS 23.30.200 (TPD) is predicated on the existence of a disability.  Under AS 23.30.265(10), "disability" is defined as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."


The statutory presumption also applies to claims for TTD and TPD benefits.  Baker v. Reed-Dowd Co. 836 P.2d 916, 919 (Alaska 1992).  We find Employee established a prima facie case of his right to TTD and TPD benefits through his testimony that he was unable to  to earn fish processor wages because of his injuries until the end of October 1993.


However, in Brunke v. Rogers & Babler, 714 P.2d 795, 801 (Alaska 1986) the Alaska Supreme Court stated that an employee can best produce information on post-injury earnings.  The Court concluded proof of earning capacity was therefore a reasonable and fair burden placed on employees.


Employee testified he earned $17.00 per hour working as a fish processor for Employer.  Employee submitted no documentary evidence to corroborate his testimony.  However, according to a statement which Employer forwarded to the State of California, Employee earned $6.50 per hour when he left Employer.  We Accept as true the report of Employer, and find the Employee's earnings at the time of injury were $6.50 per hour.


Drs. Killebrew, Tschopp and Sparks stated Employee would have been able to work after he left Employer despite the various medical conditions they described.  (Killebrew Affidavit at 3, Tschopp Affidavit at 8, Sparks report at 10).  Employee, himself, testified he worked as a driver during September for three weeks for $8.00 per hour.


We find, by the preponderance of the evidence, Employee was able to earn the wages which he was receiving at the time of his injury.  We further find he was able to earn these wages from the time he left employment with Employer and continuing.  We conclude he was not disabled under AS 23.30.265(10) and deny and dismiss his claims for PTD and TTD.


ORDER

1.  Employee's claim for medical treatment for his ear pain condition after July 27, 1993 is denied and dismissed.


2.  Employee's claim for medical treatment for his right ear skin condition is denied and dismissed.


3.  Employee's claim for medical treatment for his hand skin condition after September 17, 1993 is denied and dismissed.


4.  Employee's claim for temporary total or temporary partial disability compensation is denied and dismissed.


Dated at Anchorage, Alaska this 2nd day of November, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Tim MacMillan 


Tim MacMillan, 



Designated Chairman



 /s/ S.T. Hagedorn 


S.T. Hagedorn, Member



 /s/ Darrell F. Smith 


Darrell F. Smith, Member


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Tiberio Calderon, employee/applicant; v. Woodbine Alaska Fish Co., employer; and Alaska National Insurance Co., insurer/defendants; Case No. 9314961; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 2nd day of November, 1995.



Brady D. Jackson III, Clerk
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     �Employee also testified he received at least three unemployment checks in September.  AS 23.30.187 provides, "Compensation is not payable to an employee under AS 23.30.180 (PTD) or 23.30.185(TTD) for a week in which an employee receives unemployment benefits."







