
[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

RICHARD B. RESNICK,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 9405738


v.
)



)
AWCB Decision No. 95-0294

HALLIBURTON ENERGY SERVICES,
)

(Self-Insured)

)
Filed with AWCB Anchorage



)
November 3, 1995


Employer,
)


  Defendant.
)

                                                                                  )


We heard this request for review of a Reemployment Benefits Administrator's (RBA) eligibility determination in Anchorage, Alaska on October 19, 1995.  Employee was represented by attorney Richard Vollertsen.  Employer and its insurer were represented by attorney Deirdre Ford.  The record closed at the conclusion of the hearing.


ISSUES

1.  Was the RBA's determination of Employee's ineligibility for benefits an abuse of discretion?


2.  Should the question of Employee's eligibility for reemployment benefits be remanded to the RBA for further consideration?


3.  Is Employee entitled to attorney's fees and costs?


SUMMARY OF THE EVIDENCE AND ARGUMENTS

On April 2, 1994, Employee was injured in an explosion of a perforation gun at Employer's work site.  Employee lost the lens in his right eye.  Employee also sustained eardrum damage and second degree burns to his face.  He was treated by Michael L. Gilbert, M.D., for his eye injury, and Michael D. Manual, M.D., for facial scarring.


On April 25, 1995, Mickey Andrew, RBA Designee, referred Employee to Linda Lau for a reemployment benefits eligibility evaluation.  Ms. Lau prepared her report on June 26, 1995.  According to her report, Ms. Lau interviewed Employee over the phone, and identified his ten-year work history as follows:


1.  January 1991 to present: Halliburton, Kenai, Alaska "Service Supervisor" and "Well Completion Specialist."


2.  August 1985 to January 1991: Guard, Security System, Kenai, Alaska "Hospital Security Guard and "Peninsula Area Supervisor."


3.  March 7, 1989 to August 25, 1989: Kenai Peninsula Community Care Center, Kenai, Alaska, "Individual Treatment Specialist."


Ms. Lau reviewed the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" (SCODDOT), and determined the following positions reflect Employee's ten-year work history:


1.  Oil Well Perforator Operator


2.  Security Guard


3.  Security Guard Dispatcher


4.  Children's Institution Attendant.


Ms. Lau Submitted a description of each of these jobs to Drs. Manual and Gilbert.  The doctors approved the positions of Security Guard, Security Guard Dispatcher, and Children's Institution Attendant.  They also agreed Employee could not return to his job as Oil Well Perforator Operator.  M. Lau recommended that Employee be found eligible for reemployment benefits because the approved positions did not meet the remunerative employment criteria of AS 23.30.041(p).


On July 18, 1995, the RBA found Employee ineligible for reemployment benefits because Ms. Lau used remunerative wages in her determination which was contrary to the Alaska Supreme Court decision in Moesch v. Anchorage Sand & Gravel, 877 P.2d 763 (Alaska 1994).  Employee timely appealed the RBA's decision.


Employee testified that Ms. Lau's determination of his ten-year work history contained factual errors.  He stated he never worked as a "security guard dispatcher."  As a security guard, he sometimes assigned positions to other security guards, but he was not a dispatcher.  Furthermore, he said he had no experience handling work one normally associates with the term "dispatcher."


Employee also testified he had no work experience in the education or training of children.  His work experience is limited solely to working as a security guard over violent children who have to be closely supervised.  He acted as a security guard for educational personnel, but is not trained to handle educational or pediatric duties.


Employee testified his eye condition presents problems in returning to his prior employment as a security guard.  He lost the lens and a good deal of function in his right eye.  Without the use of a special contact lens, he is blind in that eye.  If he encounters a physical conflict while working as a security guard, and his left eye is damaged, he risks complete blindness.


Employee testified he is sensitive to bright light or normal sunlight.  He has also lost some ability to adjust to low light situations.  He said he has "floaters" passing through his field of vision which he sometimes mistakes for actual objects.


Employee said he is right-handed and right-eye dominant.  because of his right eye condition, he does not feel he can fire a weapon properly.  He is concerned about public safety if he is required to use a firearm.


Employee also testified to emotional and psychological problems which he relates to the injury.  He related episodes of anxiety, irritability, indecisiveness, and intrusive daytime imagery.  Employee believes these problems interfere in his returning to any positions identified by Ms. Lau.  He has recently consulted a clinical psychologist but the records are not yet available.


Dr. Gilbert testified by deposition.  He said the corneas of both eyes are peppered with small metal fragments.  Employee lost the lens in the right eye and has "a very high likelihood" of developing cataracts in the left eye which will require surgery.  He must wear both contacts and glasses.  His artificial lens is painted with an iris which does not normally compensate for light changes.


Dr. Gilbert approves of the positions of Security Guard, Security Guard Dispatcher, and Children's Institution Attendant.  However, he is concerned about Employee working in a low-light environment or in situations which may result in physical conflict.


Gayle Fay, PH.D, a neuropsychologist, testified by deposition.  She interviewed Employee in June 1995 and concluded he suffers from post traumatic stress syndrome.  His symptoms include daytime intrusive imagery, panic attacks, and emotional volatility.  She advises against working as a security guard or in any setting where there is a potential for physical conflict.  She recommends a comprehensive neurological evaluation.


JoAnn Kerrick, R.N., a rehabilitation nurse, testified telephonically.  Based on her recent interview of Employee, she recommends a full neurological examination, and a neuropsychological and psychiatric assessment.


Employee contends the RBA Designee's determination of ineligibility was based on erroneous or incomplete evidence.  He maintains Ms. Lau's determination of SCODDOT classifications do not reflect his true work history.  He also asserts there are neurological components to his injury which diminish his functional capacities.


Employee requests we reverse the RBA's decision, or, in the alternative, remand the case for reconsideration based on a complete neurological and psychological review.


Employer contends the RBA did not abuse his discretion.  It argues that, even if the jobs held by Employee do not exactly comport with the SCODDOT descriptions, we must uphold the RBA's use of those SCODDOT descriptions and the RBA's reliance on the determination by his doctors that they are within his physical capacities.  Employer further argues results of a neurological and psychological assessment are irrelevant to the physical demands defined by SCODDOT.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.041(d) provides in part:


Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings. . . .  Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110.  The hearing shall be held within 30 days after it is requested.  the board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.


AS 23.30.041(f) states:


An employee is not eligible for reemployment benefits if


(1) the employer offers employment within the employee's predicted post-injury physical capacities . . .;


(2) the employee has been previously rehabilitated in a former worker's compensation claim . . .; or 


(3) at the time of medical stability no permanent impairment is identified or expected.


Abuse of discretion has been defined as "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive."  Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985)[footnote omitted].  Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979).  Abuse of discretion also exists when the reviewing tribunal is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."  Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  Misapplication of the law is also an abuse of discretion.  Binder v. Fairbanks Historical Preservation Foundation, AWCB Decision No. 91-0392 (December 11, 1991).  We have adopted these standards in our review of the RBA's decisions.  Sullivan v. Gudenau and Co., AWCB Decision No. 89-0153 (June 16, 1989); Garrett v. Halliburton Services, AWCB Decision No. 89-0013 (January 20, 1989).


Our review process must provide a hearing if requested.  AS 23.30.041(d).  We must also permit the parties to present new evidence which was not available to the RBA.  Kelley v. Sonic Cable Television of Alaska, 3 AN 89-6531 (Alaska Super. Ct. February 19, 1991); Quirk v. Anchorage School District, 3 AN 90-4509 (Alaska Super. Ct. August 21, 1991).  See contr, Rider v. Fred Meyer, Inc. of Alaska, 3 AN 91-9313 (Alaska Super. Ct. May 8, 1992).


Employee contends Ms. Lau erred in determining his ten-year work history.  However, on cross-examination, Employee testified he described his past work history to Ms. Lau.  Even accepting Employee's testimony regarding his work history as true, we do not find it significantly differs from Ms. Lau's determination.  We find we are "not left with the definite and firm conviction" that the RBA has made a mistake in relying upon Ms. Lau's ten-year work history.


Employee also contends his actual work did not fit the SCODDOT descriptions.  Under AS 23.30.041(e), a physician must compare the physical demands of the employee's job, as the U.S. Department of Labor describes them, with the employee's physical capacities.  Even if the employee's description of past jobs differs from that in the SCODDOT, we must rely on the descriptions provided by the United States Department of Labor.  AS 23.30.041(e) requires use of SCODDOT descriptions even when they do not match reality.  See Powers v. Alaska Equipment Repair, AWCB Decision No. 94-0093 (April 19, 1994) Shade v. Arco Alaska, Inc., AWCB Decision No. 94-0134 (May 27, 1993); Rearick v. Engineered Fire Systems, Inc., AWCB Decision 93-0125 (May 20, 1993); Odman v. K & L Distributors, AWCB Decision No. 93-0097 (April 22, 1993).  We therefore conclude the RBA Designee's use of Ms. Lau's determination of Employee's work history and the SCODDOT descriptions does not constitute an abuse of discretion.


Nonetheless, we are concerned that neither Ms. Lau nor the RBA Designee considered the neurological and psychological components to Employee's injury.  We find Employee's testimony regarding his ongoing psychological problems believable and convincing.  Dr. Fay and Ms. Kerrick strongly recommend a complete neurological and psychological work-up.  They believe Employee's neurological and psychological condition limits his functional capacities.


Employer does not dispute the validity of Dr. Fay's and Ms. Kerrick's recommendations.  Instead, Employer argues the results of an evaluation are irrelevant to the issue of whether Employee's physical capacities meet the physical demands of a job as defined by SCODDOT.


We agree that the results of a neurological and psychological evaluation may not alter the RBA's ultimate determination.  However, we find considerable evidence that the neurological and psychological components to Employee's injury may pose the greatest impediment to his successful return to gainful employment.  Accordingly, we conclude we should remand the matter back to the RBA to reconsider reemployment eligibility after such as assessment is complete.


Employee requests actual fees and costs.  Employee has documented in his attorney's affidavit $957.00 in fees.  employee argues there is no basis for an award of fees or costs under AS 23.30.145 at the present time.  We agree.


AS 23.30.145(a) provides in pertinent part:


Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


AS 23.30.145(b) further provides:


If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.


AS 23.30.145(b) requires that the employee "has employed an attorney in the successful prosecution of the claim. . . ."  In construing AS 23.30.145(b), the court stated in Adamson v. University of Alaska, 819 P.2d 886, 895 (Alaska 1991):


Alaska Statute 23.30.145(b) states that "if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings . . . ."  This language makes it clear that the employee must be successful on the claim itself, not on a collateral issue.  Cf. Hutchins v. Schwartz, 724 P.2d 1194, 1204 (Alaska 1986) ("Prevailing party status [for rule 82] does not automatically follow if the party receives an affirmative recovery but rather it is based upon which party prevails on the main issues.")  The word "proceedings" also indicates that the Board should look at who ultimately is successful on the claim, as opposed to who prevails at each proceeding."


We consider the holding in Adamson to be controlling here.  By remanding the matter to the RBA, we have not resolved the ultimate issue of Employee's eligibility for reemployment benefits.  Consequently, we conclude under Adamson that a fee award must be denied at this time.  Should Employee ultimately prevail on his claim for rehabilitation benefits, the attorney's time may be considered in determining a reasonable and fully compensatory fee award.  Childs v. Copper Valley Electric Association, 860 P.2d 1184, 1193 (Alaska 1993).  See also, Cortay v. Silver Bay Logging, 787 P.2d 103, 108 (Alaska 1990).


ORDER

1.  We remand the question of Employee's eligibility for reemployment benefits to the RBA.  The RBA shall resubmit the matter to the assigned rehabilitation specialist for development of additional information described in the body of this decision and order.  After receiving the additional information, the RBA may take whatever action is deemed necessary to the determination of Employee's eligibility.


2.  Employee's request for an award of attorney's fees and legal costs is denied and dismissed at the present time.


Dated at Anchorage, Alaska this 3rd day of November, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Tim MacMillan 


Tim MacMillan, 



Designated Chairman



 /s/ Marc D. Stemp 


Marc D. Stemp, Member



 /s/ Patricia Vollendorf 


Patricia Vollendorf, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Richard Resnick, employee/applicant; v. Halliburton Energy Services (self-insured), employer/defendant; Case No. 9405738; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 3rd day of November, 1995.



Mary Malette, Clerk
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