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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ROBERT TARRANT,
)



)


Employee,
)
DECISION AND ORDER


  Applicant,
)



)
AWCB Case No. 9328992


v.
)



)
AWCB Decision No. 95-0296

LAND SURVEYING SERVICES,
)



)
Filed with AWCB Anchorage


Employer,
)
November 3, 1995



)


and
)



)

STATE FARM INSURANCE,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


We heard this request for a determination of the employee's temporary partial disability (TPD) benefits, temporary total disability (TTD) benefits, penalties, and attorney fees on October 4, 1995.  The employee was only present during his telephonic testimony.  He was represented by attorney Michael Jensen.  Attorney Shelby Nuenke-Davison represented the employer.  At the end of the hearing we closed the record.


ISSUES

1.  Whether the employee is collaterally estopped by Tarrant v. Land Surveying Services, AWCB Decision No. 95-0049 (February 23, 1995), from receiving disability benefits.


2.  Whether the employee should receive TPD from September 3, 1993 to the present and TTD from July of 1994 through the present, when TPD does not apply.


3.  Whether the employee should receive a penalty for late payment of a $58.00 medical benefit.


4.  Whether the employer is entitled to a lump sum offset for its payment of compensation from the period of July 1, 1994 through February 25, 1995.


5.  Whether the employee should receive attorney fees.


SUMMARY OF THE EVIDENCE

Robert Tarrant, the employee, is a 60-year old land surveyor in Kodiak, Alaska.  He has been the sole shareholder and employee in Land Surveying Services, a corporation, since 1988.  (Oral testimony of Robert Tarrant).  The employee's duties consist of both field and office work.


In September of 1993, the employee developed some left hip pain while at work.  he sought treatment with a local physician, Brad Bringgold, M.D, on September 22, 1993.  Dr. Bringgold diagnosed gouty arthropathy.  After taking some medication, the pain in his hip decreased, but he started to have left knee pain.


On March 21, 1994, unhappy with the treatment from Dr. Bringgold, the employee sought treatment with Lee Schlosstein, M.D.  Dr. Schlosstein diagnosed chondrocalcinosis, a work-related injury.


On March 28, 1994, the employee filed a notice of injury with the employer's workers' compensation insurance carrier.  The insurance company controverted the claim and requested an employer's medical examination by Kenneth Fye, M.D.  Dr. Fye also diagnosed the employee with chondrocalcinosis in his left hip and knee.  In a July 12, 1994 letter, Dr. Fye wrote that although the employee's work did not cause his condition, his job duties clearly could have exacerbated his problem.  Neither of Dr. Fye's reports indicate the date of onset for the employee's condition.


On August 10, 1994 the employer began paying TTD benefits.  It also made back payments from July 1, 1994.  The employer continued these payments until February 25, 1995.  the employer has also paid some, but not all, of  the employee's medical costs.


On October 17, 1994, Dr. Schlosstein wrote a letter stating that he believed the employee has not been able to return to work since September of 1993.


At the January 31, 1995 hearing, the employee testified the bookkeeper for the corporation had made mistakes in her calculation of income and taxes.  He asserts the tax forms do not reflect his actual income for the years 1991-1993.  These tax forms indicate his income was $9,684.00 in 1991, $8,807.00 in 1992, and $7,162.00 in 1993.  His 1993 dissolution of marriage petition verified this income.  He testified he is now seeking the advice of a certified public accountant, and plans to amend his tax forms to show a greater income.


The employee also testified he was incapable of taking any new jobs because they require him to do field work.  He stated that prior to his injury, he had done all his own field work.  He explained invoices for the latter part of 1993 and early part of 1994 reflect follow-up office work from earlier field projects.


However, his January 17, 1995 states at times prior to his injury, he did employ other surveyors to do field work.  (Tarrant dep. at 34).  The employee also admitted that regardless of his injury, during the winter months he did not do field work and business was slow.  (Id. at 24).


Another panel issued a decision on February 23, 1995.  Tarrant v. Land Surveying Services, AWCB Decision No. 95-0049 (February 23, 1995) (Tarrant I).  That decision found the employee suffered a compensable injury.  It also stated: "We find the employee has not established a preliminary link between his injury and a total disability.  The employee admitted to working on office projects during the autumn and winter of 1993-1994.  This admission is enough to find the employee was not totally disabled."  Id. at 8 (Emphasis added).  The panel in Tarrant I accordingly denied TTD benefits from the date of injury until July 1, 1994.  Because the employee never made an application for TPD benefits, the panel found it could not make a determination on that issue.  (Id. n. 3.)


On March 1, 1995, Dr. Fye wrote a letter stating: "He was 'medically stationary' when I issued my report of July 1st, 1994.  In fact, I feel that he has been medical [sic] stable since March 1994."


On March 21, 1995, David McGuire, M.D., performed knee surgery on the employee to repair bilateral meniscal calcinosis.  In a July 18, 1995 report, Dr. McGuire "guessed" the employee's condition was medically stable.


The employee now requests TTD benefits from July 1994 through the present and, where appropriate, TPD benefits from September 1993 through the present.


The employer believes Tarrant I bars the employee's claim for TTD and TPD by collateral estoppel and/or res judicata.  The employer also argues that the employee is not entitled to past or ongoing TTD or TPD benefits because Dr. Fye found the employee medically stable as of March of 1994.  In addition, the employee's treating physician found him medically stable on July 18, 1995.  the employer further argues the employee never gave the proper financial information that enabled the employer to pay disability benefits.  Furthermore, the employee was capable of working during the time he requested disability, and therefore, he should be precluded from receiving any compensation.  The employer requests a lump sum offset for an overpayment of $3,771.42 in TTD benefits paid for the period July 1, 1994 through February 25, 1995.  The employer argues this overpayment should be deducted form the employee's future PPI, which has not yet been determined, from future medical benefits, and/or from attorney fees and costs.


The employee testified at the October 4, 1995 hearing.  He stated his condition still precludes him from doing field work.  He has looked for jobs in Kodiak, but has not been able to find them.  he also stated he could not get employment elsewhere because he does not have the skills to do computer-assisted drafting (CAD).
  Upon further examination, he admitted to using CAD, but the program he uses is too antiquated to count as experience for purposes of seeking employment.


George Rieth, the employee's new accountant also testified at the hearing.  He stated he has prepared the employee's amended tax returns for the years 1991 through 1993.  the employee's income for those years is as follows: $21,877.00 for the year 1991, $21,147.00 for the year 1992, $15,254 for the year 1993.  He took the average income from these years ($19,426.00), divided that figure by 2,080 hours (40 hours a week multiplied by 52 weeks), to find an hourly rate of $9.34.


The tax forms Rieth prepared were submitted into evidence.  These forms show the following:  In the year 1991 the corporation declared $57,616.00 in total income and a net loss of $24,811.00; in the year 1992 the corporation declared $61,692.00 in total income and a net loss of $5,604.00 in taxable income; in the year 1993 the corporation declared $55,660.00 in total income and a net loss of $6,300.00.


Lois Dale, a rehabilitation specialist, created a market survey of positions in the state available to the employee.  Her survey tried to determine the number of jobs available six months prior to the date of her survey and potential jobs from the date of the survey to six months in the future.  Her survey report was completed on March 14, 1995.  She found there had been nine positions available in the employee's field during the time span of her survey.  These jobs did not require field work, and thus, Ms. Dale believed the employee was capable of working at them with his restricted physical capabilities.  they did require CAD capabilities.  These positions had an average wage of $11.60 an hour.


An affidavit by Molly Murphy, the employer's claim adjuster, was submitted into the record on October 4, 1995.  She stated she did not timely pay the medical bill after being ordered by the Board in Tarrant I because the physician had not submitted a "readable chart note and bill. . . .  It is State Farm's policy prior to paying a bill to have readable documentation to substantiate the billing."


FINDINGS OF FACT AND CONCLUSIONS OF LAW
1.  Whether the Employee is Collaterally Estopped by Tarrant I from Receiving Disability Benefits.


"The doctrine of 'estoppel' relates to the effect of a prior judgment as conclusively determining disputed issues which arise again in a second proceeding."  McKean v. Municipality of Anchorage, 783 P.2d 1169, 1170 (Alaska 1989).  There are three necessary conditions to the application of collateral estoppel:


1) The plea of collateral estoppel must be asserted against a party or one in privity with a party to the first action;


2) The issue to be precluded from relitigation by operation of the doctrine must be identical to that decided in the first action;


3) The issue in the first action must have been resolved by a final judgment on the merits.

Id. at 1171; citing Murray v. Freight, 741 P.2d 1148, 1153 (Alaska 1987).


In Tarrant I, another panel determined whether the employee should receive temporary total disability benefits from the date of injury until July of 1994 under AS 23.30.185.  In order for an employee to receive compensation under this statute, the employee's disability must be total in nature.  Tarrant I found the employee's disability was not total because he was capable of performing some types of work.


One of the current issues in dispute is whether the employee is partially disabled under AS 23.30.200.  We find Tarrant I never considered or decided whether the employee was partially disabled.  Another issue in this case is employee's total disability status from July of 1994 through the present.  We find Tarrant I only decided the issue of temporary total disability from the date of injury until July of 1994.  therefore, pursuant to the definition of collateral estoppel, as defined in Murray, we find the employer has failed to meet the second and third conditions of the doctrine of collateral estoppel.  In conclusion, we find the employee is not collaterally estopped from litigating the issues of TPD and TTD for the periods he is requesting.

2.  Whether the Employee Should Receive TTD or TPD for any Time From September 3, 1993 to the Present.


In Tarrant I, we applied the presumption of compensability and found the employee had a compensable claim.  We now must make a determination on TTD and TPD benefits.


AS 23.30.185 reads in pertinent part:


In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.


The term "disability" is defined in AS 23.30.265(10) as the "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."


AS 23.30.200 provides:


In case of temporary partial disability resulting in decrease of earning capacity the compensation shall be 80 percent of the difference between the injured employee's spendable weekly wages before the injury and the wage-earning capacity of the employee after the injury in the same or another employment, to be paid during the continuance of the disability, but not to be paid for more that five years.  Temporary partial disability benefits may not be paid for a period of disability occurring after the date of medical stability.


It is presumed, in the absence of substantial evidence to the contrary, that the employee's claim comes within the provisions of this chapter.  AS 23.30.120.  We must first determine the date of medical stability.


The employer disputes medical stability after March of 1994.  Under Olson v. AIC/Martin, J.V., 818 P.2d 669, 672 (Alaska 1991), "an employee presumptively remains temporarily totally disabled unless and until the employer introduces "substantial evidence" to the contrary."  Tarrant I already found the employee to have suffered a compensable work-related injury.


We must next determine when the temporary disability ended.  Under AS 23.30.185, TTD benefits "may not be paid for any period of disability occurring after the date of medical stability."  The employer asks us to deny the employee TTD benefits during periods there is no objective medical evidence generated, within any 45-day period, showing that the employee's condition is "measurably improving."


AS 23.30.265(21) provides:


"medical stability" means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence.


We do not believe that the presumption of medical stability in AS 23.30.265(21) is raised by the mere passage of time, as the employer seems to assert.  We find that a party arguing for a finding of medical stability must provide some supporting evidence in order to raise the presumption in AS 23.30.265(21).  See Platt v. Sunrise Bakery, AWCB No. 93-0206 at 10 (August 25, 1991).  We find it would be inconsistent to require the employer to produce substantial evidence to overcome the statutory presumption of continuing temporary disability under AS 23.30.120(a), but not require it to produce any evidence except  the passage of time in order to prevail on a presumption of medical stability, which effectively terminates temporary disability.  Here, we find the employer has not provided evidence to raise this presumption that the employee reached medical stability by the mere passage of time.


We next review evidence in the record to determine when the employee's temporary disability benefits should cease.  We find those benefits cease when a preponderance of the evidence shows the employee has been released to work, or he is found medically stable.
  First, however, the employer must produce substantial evidence overcoming the presumption of continuing disability.  Krier v. Nana/Marriott JV, AWCB Decision No. 9127822 (April 15, 1994).


We find the employee was continually treated until his surgery on March 21, 1995.  We find Dr. McGuire gave adequate reasons for his finding of medical stability on July 18, 1995.  We find this continued treatment, subsequent surgery and convalescent time raised the presumption that the employee was not medically stable until July 18, 1995.


We must next determine whether the employer has overcome the presumption.  The employer asserts that the opinion of Dr. Fye is substantial evidence to overcome the presumption and that we should utilize his opinion on when temporary benefits cease.  We find such evidence enough to overcome the presumption.  the employee must then prove his case by a preponderance of the evidence.


We find the employee has proven by a preponderance of the evidence that he reached medical stability on July 18, 1995.  The employee had surgery on March 21, 1995.  Four months later, Dr. McGuire found the employee to be medically stable.  Dr. Fye's finding of medical stability was one year prior to the employee's knee surgery.  We find Dr. Fye's letter does not adequately explain his diagnosis and why he found medical stability a year prior to the employee's surgery.  Therefore, we give more weight to Dr. McGuire's opinion and find the employee's date of medical stability to be July 18, 1995.


Because an employee cannot receive temporary disability after the date of medical stability, pursuant to AS 23.30.185 and AS 23.30.200, we deny the employee's request for temporary disability after July 18, 1995.  Accordingly, we will now determine whether to award temporary disability for periods prior to July 18, 1995.


We find the employee has not established a preliminary link between his injury and a total disability for the period he is now claiming TTD, which is July of 1994 through the present.  The employee admitted to working on office projects during the time he is requesting disability.  This admission is enough to find the employee was not totally disabled.  Therefore, we deny the employee is entitled to TPD benefits.  In this determination, we must determine the employee's wage earning capacity.  AS 23.30.200.


"Actual post-injury earnings raise a presumption of actual earning capacity; the presumption may be rebutted with 'evidence showing that they are an unreliable indicator of earnings capacity.'"  Pioneer Const. v. Conlon, 780 P.2d 995, 997 (Alaska 1989) citing Hewing v. Peter Kiewit & Sons, 586 P.2d 182, 186 (Alaska 1978).


The Alaska Supreme Court has determined the burden is on the employee to prove loss of earning capacity when requesting compensation.  Brunke v. Rogers & Babler, 714 P.2d 795, 801 (Alaska 1986).  The supreme court finds this approach sensible because the employee is best able to produce his financial information. Id.  Furthermore, the Alaska Supreme Court has determined if an injured worker withdraws from the labor market for reasons unconnected with the injury, we may also consider that fact in denying disability benefits.  Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974).


We find the employee has failed to meet the presumption of compensability for receiving TPD benefits.  After filing his worker's compensation claim, the employee amended his taxes.  The amended returns show an average income of $19,426.00 from 1991 through 1993.  Taking this average, the employee argues his spendable weekly wage before the injury to be $9.34 per hour.  He calculated this figure by dividing $19,426.00 by 2080 hours worked per year.
  However, the employee testified, on a good year he billed 1,000 hours per year.  (Employee testimony at January 31, 1995 hearing)


In order to calculate TPD, however, we must determine the employee's wage earning capacity after the injury, during the period he is requesting TPD under AS 23.30.200.  The employee did not submit any tax returns for the year 1994, which he is now claiming TPD.  Furthermore, he did not provide us with any additional information as to his personal income for 1994 or 1995 during the time he is claiming TPD.  Although he did file amended taxes for 1993, he did not explain what portion of the income during that year relates to the period prior to injury and what portion of the income relates to the period after injury.  Instead, he provided us with an unsigned statement of his corporate billings, his corporate billing rate ($70.00 per hour), the number of hours worked, and his hourly labor rate ($9.34).


Even if we find the employee met the presumption of compensability, we find the employer has overcome the presumption.  We base this on the employee's original tax forms, the employee's 1993 dissolution of marriage documentation, and the cross-examination of the employee's accountant, all showing the employee's evidence is  an unreliable indicator of earnings capacity.  Therefore, the presumption drops out and the employee must prove his case by a preponderance of the evidence.


We find the employee has failed to prove his case by a preponderance of the evidence.  The employee has not provided any clues as to the percentage of reduced work hours since the date of injury.  Furthermore employee has not provided us with the percentage of reduced earnings since the date of injury.  We are left without a clue as to the reduction in earning capacity after injury and during the period requested.


Furthermore, we find any financial information supplied by the employee is suspect.  AS 23.30.122.  The employee originally filed tax returns indicating his income from 1991 through 1993 averaged $8,551.00 per year.  It is only after he filed a workers' compensation claim, that he amended these returns.  He did not indicate he has amended any of his other financial statements, including his dissolution agreement of 1993.  Furthermore, during the years when the employee amended his returns to show an increase in personal income, the corporation showed a loss of earnings.


Furthermore, we find the employee voluntarily withdrew from the labor market for reasons unconnected with the injury.  The employee never sought to employ other surveyors to do his field work, as he had in the past.  We find the employee could have employed other surveyors for the field work portion of a job, and then completed the office work.


We find the financial information the employee provided is inadequate.  Furthermore, we find the employee's tax inaccuracies render his credibility suspect.  AS 23.30.122.  We find the employee has failed to adequately demonstrate his pre-injury and post-injury earning capacity.  Therefore, we find the employee has failed to prove a loss of earning capacity under Brunke.


In conclusion, because the employee reached medical stability on July 18, 1995, we deny and dismiss the employee's request for temporary disability benefits after that date.  Because the employee has failed to provide us with the financial information necessary, we deny and dismiss the employee's request for temporary disability benefits from September of 1993 until July 18, 1995.

3.  Whether the Employee Should Receive a Penalty for Late Payment of a $58.00 Medical Benefit.

AS 23.30.155(f) provides in pertinent part:


In compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation an amount equal to 25 percent of it, which shall be paid at the same time as, but in addition to, the compensation, unless review of the compensation order making the award is had as provided in AS 23.30.125 and an interlocutory injunction staying payments is allowed by the court.

For purposes of penalty, "compensation" includes medical benefits.  Childs v. Copper Valley Electric Association, 860 P.2d 1184, 1192 (Alaska 1993).


We find Tarrant I specifically ordered the employer to pay the $58.00 medical bill.  We find the employer failed to make such payment within fourteen days after becoming due.  Therefore, we find the employer liable for a 25% penalty to the employee on the late paid benefit.

4.  Whether the Employer is Entitled to a Lump Sum Offset for its Payment of Compensation from the Period of July 1, 1994 through February 25, 1995.

AS 23.30.155(j) provides in pertinent part:


If an employer has made advance payments or overpayments of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installments of compensation due.  More than 20 percent of unpaid installments of compensation may be withheld from an employee only on approval of the board.


The employer paid the employee TTD benefits for the period July 1, 1994 through February 25, 1995.  The total amount of that payment is $3,771.42.  Since we have already found the employee is not entitled to disability benefits during that time, we find the employer has overpaid compensation in the amount of $3,771.42.  AS 23.30.155(j) entitles the employer to be reimbursed by withholding unpaid installments of compensation due.  We find the employer may make a lump sum deduction of the overpayment from the employee's potential future permanent partial impairment benefits, future TTD benefits or future TPD benefits.


The statute and case law are not clear as to whether future medical benefits should be considered compensation under AS 23.30.155(j).  Because of this lack of clarity, it is uncertain whether an employer can withhold medical benefits under AS 23.30.155(j).  Therefore, we invite the parties to brief this issue.  We particularly wish to have the parties address the effect their argument would have on physicians treating employees.  The parties may file simultaneous briefing thirty days after the date this decision is filed on the issue of the application of AS 23.30.155(j) to medical benefits.  Each party may also file a simultaneous reply brief within five working days.  We will then close the record and issue a decision.


The employer also requests that we find it may withhold future installments of attorney fees so it may recoup the TTD overpayment.  The objective of awarding attorney's fees in compensation cases is to ensure that competent counsel are available to represent injured workers.  Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 975 (Alaska 1986).  If an employer could be allowed to make a lump sum deduction from the employees' attorney fees for overpayments made to the employee, the objective of awarding attorney fees would be obliterated.  Employee's attorneys already get paid on a contingent basis.  We find fewer attorneys would want to take workers' compensation cases if we added yet one more contingency factor to their getting paid for services performed.  That contingency factor would be the possibility of having overpayments to the employee deducted from the attorney fees.


We find it would be inappropriate to withhold payment of attorney fees because of overpayments to the employee, just as it would be inappropriate for an employer to withhold an employee's compensation because of overpayments to the employee's attorney.  However, if an employer made an overpayment to the employee's attorney, such overpayment could be offset by withholding future attorney fees.  Croft v. Pan Alaska Trucking, Inc., 820 P.2d 1064 (Alaska 1991).  In that case, the employer was requesting reimbursement of attorney fees already paid to the employee's attorney.  We find the employer cannot make a lump sum offset of the employee's atttorneys' fees in this case. 


In conclusion, we find the employer made a $3,771.42 overpayment to the employee.  We find the employer may take a lump sum offset for that amount from any PPI benefits the employee may be entitled to in the future.  We find the employer may not make any offset on the employee's attorney fees.  We retain jurisdiction as to the issue of the offset of medical benefits.

5.  Whether the Employee Should Receive Attorney Fees.

AS 23.30.145 provides in pertinent part:


(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries. 


(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.  


We find the claim was controverted both by a Controversion Notice and by a refusal to pay compensation.  Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).  The employee seeks an award of reasonable attorney's fee under subsection 145(b) for the benefits obtained.


Attorney Jensen's affidavit claims 7.9 hours for time spent in this case at an hourly rate of $175.00 per hour and 22.2 hours at an hourly rate of $195.00.  At the hearing, he requested an additional 1.5 hours for time spent in preparation of the hearing and also 3 hours of time at the hearing.  The total number of hours spent was 34.6 hours.


We considered the nature, length, and complexity of the services performed, the benefits resulting to the employee, and the amount of benefits involved as required by 8 AAC 45.180(d)(2).  We concluded the requested hours are reasonable and necessary.  We find the nature of this claim was fairly litigious, the time period was somewhat lengthy and the financial issues made it complex.  We find the $175.00 per hour rate acceptable.  Smith v. Cal Worthington Ford, AWCB Decision No. 94-0326 (December 22, 1994).  We will not accept the $195.00 per hour rate without additional affidavits in compliance with Lovick v. Anchorage School District, AWCB Decision No. 91-0017 (January 22, 1991).


We find the employee prevailed on approximately ten percent of his claim.  He prevailed on the issue of collateral estoppel and the issue of penalties.  Twenty percent of 34.6 hours is 6.92 hours.  We will hold the employer liable for $1,211.00 in attorney fees at an hourly rate of $175.00 per hour.


The employee requested payment of legal costs, and submitted an itemized statement.  8 AAC 45.180 provides in pertinent part:


(f) The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim.  The following costs will, in the board's discretion, be awarded to an applicant:


  (1) costs incurred in making a witness available for cross-examination; . . .


  (2) court reporter fees and costs of obtaining deposition transcripts; . . .


  (10) long-distance telephone calls, if the board finds the call to be relevant to the claim; . . .


  (14) fees for the services of a paralegal. . . .


  (15) duplication fees at 10 cents per page, unless justification warranting awarding a higher fee is presented; . . .


  (17) other costs as determined by the board.


The employee claims $181.59 in costs allowed under 8 AAC 45.180.  The employee claims paralegal costs of $1,912.00 also allowed under 8 AAC 45.180.  We find these costs reasonable and award them for a total award of $2,093.00.  We deny the request for payment of the $18.83 in costs requested in the October 4, 1995 affidavit because the employee failed to identify that cost.


ORDER

1.  The employer's claim of collateral estoppel is denied and dismissed.


2.  The employee's claim for temporary total and temporary partial disability benefits is denied and dismissed.


3.  The employer shall pay the employee $14.50 in penalties for late payment of a medical benefit.


4.  The employer may withhold 100 percent of future installments of temporary disability or permanent partial disability benefits in the amount of $3,771.42 overpaid in compensation.


5.  The employer shall pay the employee $1,211.00 in attorney fees and $2,093.00 in legal costs.


Dated at Anchorage, Alaska this 3rd day of November, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna                              


Patricia Huna,



Designated Chairman



 /s/ S.T. Hagedorn                             


S.T. Hagedorn, Member



 /s/ Darrell F. Smith                          


Darrell F. Smith, Member


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Robert If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


CERTIFICATION

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.Tarrant, employee/applicant; v. Land Surveying Services, employer; and State Farm Insurance, insurer/defendants; Case No. 9328992; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 3rd day of November, 1995.



Mary E. Malette, Clerk
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     �In a deposition taken on September 28, 1995, the employee admitted to using the CAD program in his business.


     �If the employer produces substantial evidence overcoming the presumption of continuing disability, the employee must prove by a preponderance of the evidence the extent of his disability.


     �It appears this method of calculation was based on the calculation method under 8 AAC 45.590 for determining "gross hourly wages" at the time of injury for purposes of AS 23.30.041 and not as a "spendable weekly wage" as calculated under AS 23.30.220.


     �We do not know where he got this labor rate from, but since it is the same rate per hour as calculated for the employee's spendable weekly wage prior to injury, we assume he based this figure on that calculation.







