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RICHARD W. LENTZ,

)




)


Employee,

)


  Applicant,
)
DECISION AND ORDER




)


v.

)
AWCB Case Nos.
9417162




)

9426770

ALASKA PULP CORPORATION,
)




)
AWCB Decision No. 95-0304


Employer,

)




)
Filed with AWCB Juneau 


and

)
November 8, 1995




)

EAGLE PACIFIC INSURANCE CO.,
)




)


Insurer,

)


  Defendants.
)




)


We met in Juneau on 10 October 1995 to hear Employee's claim for a compensation rate adjustment for injuries which occurred both before and after Gilmore v. Alaska Workers' Compensation Board, 882 P.2d 922 (Alaska 1994), was issued.  Employee, who is not represented by an attorney, participated in the hearing by telephone.  Defendants are represented by attorney Elise Rose.  We closed the record and concluded our deliberations on 10 October 1995.


ISSUES

1.  Is Employee entitled to a compensation rate adjustment as a result of his 9 August 1994 hernia?


2.  Is Employee entitled to a compensation rate adjustment as a result of his 29 November 1994 hand injury?


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

Employee is a 51-year-old tug boat captain, engineer, mate, and deck hand; journeyman electrician; electronics technician; fisherman; handyman; and sawmill worker with a history of intermittent employment.  He has lived in Wrangell for 12 or 13 years.  The available records indicate the following about Employee's recent work history:

1989 
Employee worked two quarters for J.R. Repair Service (now J.R. Marine) and earned $27,250.

1990 
Employee worked for two quarters for J.R. Repair Service and earned $23,950.

1991 
 No earnings.  Employee collected unemployment insurance (UI) from 19 May through 28 December 1991.

1992  
Employee worked two quarters for Baranoff Towing Co. and earned $5,600.  He collected UI from 1 January through 16 May 1992.

1993 
Employee worked during two quarters for Wrangell Public Schools and earned $480.  He went to work for Employer at the Wrangell sawmill on 19 August 1993 and earned an additional $11,244.  He collected UI from 3 January through 21 August 1993.

1994
Employee worked for Employer until he sustained a hand injury on 29 November 1994, and earned $32,503.


At hearing Employee testified he was employed full time for Employer from August 1993 until the mill closed in December 1994, and usually worked 50 to 70 hours per week.


On 9 August 1994 Employee reported he suffered a right inguinal hernia in March 1994.  Employer reported Employee was working "clean up" in the planer department and earned $12.26 per hour.  (Report of Occupational Injury or Illness, 10 August 1994.)  Defendants initially controverted the claim, but eventually accepted it and paid temporary total disability (TTD) compensation at the rate of $154 per week from 3 through 19 July 1994, and from 21 through 28 July 1994 when Employee was released to return to work.  (Compensation Report, 11 October 1994.)  Employee's compensation rate for this injury was based on one year's gross wages of $11,244.49 ( 50 weeks, which yields a gross weekly earnings (GWE) of $244.89.  (Compensation Report 12 October 1994.) 


On 29 November 1994 Employee's left hand was injured when his glove was pulled through feeder rollers on a planer.  Employee's ring and little finger were crushed and lacerated.  His little finger was also fractured.  Employer reported Employee was working as a planer feeder and earning $12.69 per hour.  (Report of Injury, 1 December 1994.)  Defendants accepted this claim and resumed TTD compensation, at the $154 rate, from 30 November 1994 through 22 February 1995 when Employee was again released to return to work.  Two days after the injury, on 1 December 1994, Employer closed the mill and all employees were terminated.  


Employee had hernia repair surgery on 20 March 1995, so Defendants resumed TTD compensation, at the $154 rate, from 20 March through 8 May 1995.  (Compensation Report, 10 May 1995.) 


At hearing, Employee testified that despite the mill closing there was still work available in Wrangell.  He stated: "After getting my work release I worked two halibut openings, did crab fishing, and many remodeling jobs, repair work and odd jobs."  He also submitted an affidavit dated 23 September 1995 from David S. McCombs, captain of the fishing vessel Antler, which states:  "I had work for Richard Lentz whom has worked for me many times in the past.  He could not work for me because of no work release from his doctor."  Employee also testified that if he had been released to return to work at the time they were hiring, he could have gone to work on a crew building a new highway.


Defendants submitted a copy of Employee's Alaska Employment Service Application dated 24 February 1995.  In this application for unemployment insurance (UI), Employee certified he was not disabled, was available to work full-time, and had no prospects for returning to work within 30 days.  (Defendants' Hearing Memorandum, Exhibit A, pp. 8-11.)  Employee began receiving UI benefits again on 5 March 1995.  (Id. at 4.)  He testified he continued to receive UI benefits until they expired in August or September 1995.


Reemployment Specialist Denise Van Der Pol, CRC, CCM, CIRS, testified at hearing as a witness for Defendants.  She prepared a report titled "Employment and Labor Market Information, Wrangell, Alaska for Time Period December 1994 to May 1995."  The report is based on an Alaska Department of Labor publication and employment statistics, and interviews with employers in Wrangell.  Her report cites a recent Alaska Department of Labor publication which states in part:


Modern Wrangell's economy has been built on the manufacturing industry, in particular wood products.  The Alaska Pulp Corporation's sawmill has been Wrangell's economic foundation.  At its peak, the sawmill employed nearly 250 people and indirectly supported a number of other jobs.  [In 1994], the mill provided one out of every five jobs in Wrangell.  In addition, sawmill workers received an average wage more than 50 percent higher then wages paid for other jobs.  In 1993, its last full year of operation, the sawmill's share of employment and payroll was. . . close to 22 percent of jobs and 33 percent of total payroll.


The Mill's closure in late 1994 resulted in a severe economic setback for the community.  An unofficial estimate of Wrangell's unemployment showed a sharp increase in the city's jobless rate.  In January 1995, immediately following the closure, Wrangell's unemployment rate jumped to over 21 percent.


Early indications are that other industries cannot absorb all of the displaced workers. . . .  Higher rental unit vacancies, an increasing number of residences for sale, dropping school enrollment, and increased outgoing barge traffic all point to population out-migration.


Another indicator of contraction is the drop in city sales tax revenue.  Compared to the first quarter of 1994, Wrangell's sales tax revenue for the first quarter of 1995 fell 12.5%.  The current decline indicates that the loss of income and population is driving down the demand for goods and services.  Even Wrangell businesses not tied to the mill suffer from these losses.  This in turn affects job prospects in other industries.

(Kristen Tromble and John Boucher, Trends Profile, The City of Wrangell, Alaska Economic Trends, August 1995, at 6-7; references to figures and tables deleted.)


Ms. Van Der Pol summarized the results of her contacts with eight Wrangell employers as follows: "Employers overall reported no labor market in Wrangell for the time period December 1994 at the time of mill closure, through May 1995."  (Van Der Pol report at 5.)  At hearing, she testified that only one day laborer job at $7.00 per hour had become available in Wrangell during the time period in question.  She described the job market in Wrangell as "extremely limited."  


Employee argued Ms. Van Der Pol's conclusions were based on information from the larger employers in Wrangell.  He asserted he is able to earn $22.50 per hour doing electrical remodeling, rebuilding porches, tree falling, and "piecemeal work."  He acknowledged, however, that after the mill closed, and "after the beginning of the season"  there were no steady jobs available.  Employee elected to receive UI, he testified, due to the unavailability of steady work.


At hearing Employee requested a compensation rate adjustment covering all TTD compensation he has received for both injuries.  He asserted that under Gilmore his compensation rate should be based on the wages he earned immediately prior to his November 1994 injury.  He asserted that a fair method for calculating his earnings would be to use his earnings in the 13 week period immediately before his 29 November 1994 injury, including all hours worked at his hourly rate, but excluding overtime pay, at time and one-half.  He testified he worked 658.75 hours during the 13-week period preceding his last injury and was paid at the rate of $12.69 per hour.  


Defendants argue that Gilmore stands for the proposition that the compensation rate should be set to reflect an injured workers' expectation during the period of disability.  Defendants argue that because Employer's mill closed and ceased operations two days after Employee's second injury, his reasonable expectation was that he would earn no wages.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

An employee's compensation rate is based on the "spendable weekly wage," which in turn is based on the "gross weekly earnings" (GWE).  AS 23.30.220(a), as in effect at the time of Employee's injury, provided in pertinent part:


  The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation.  It is the employee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows:


  (1)  the gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury;


  (2)  if the employee was absent from the labor market for 18 months or more of the two calendar years preceding the injury, the board shall determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history, but compensation may not exceed the employee's gross weekly earnings at the time of the injury....


In Gilmore, the Alaska Supreme Court found that the rigid application of the formula in AS 23.30.220(a)(1), as applied, violates the equal protection clause of the Alaska Constitution.  In its Order Regarding Emergency Motion for Stay of Decision, the court stated in pertinent part: 


The opinion in this case. . . should guide the Board as to how to proceed when the formula of AS 23.30.220(a)(1) yields a result which does not fairly reflect the future earnings loss of an injured employee.  In such cases. . . the alternative method contained in section 220(a)(2) is to be used.
(Gilmore, 882 P.2d at 932.  Emphasis added.)


March 1994 Injury

Employee's hernia occurred in March 1994.  Gilmore was not decided until 14 October 1994.  In Maasen v. Spenard Plastering Co., AWCB Decision No. 95-0272 (10 October 1995), we found that "Gilmore does not apply retroactively to claims for a compensation rate adjustment except for those cases in which the issue was properly raised before the court issued its decision.  This includes valid and timely filed applications."  We adopt the holding in Maasen, for the reasons stated in that decision.


Employee's March 1994 hernia occurred before 14 October 1994 when the Gilmore decision was issued.  Employee first requested a compensation rate adjustment on 24 July 1995 when he filed an Application for Adjustment of Claim (Application).  Accordingly, we find Employee did not raise the compensation rate issue before Gilmore was decided. Therefore, we find Employee is not entitled to a compensation rate adjustment under Gilmore in connection with his March 1994 injury.


As Employee was not absent from the labor market for 18 months or more during 1992 and 1993, Defendants calculated Employee's gross weekly earnings under AS 23.30.220(a)(1).  Based on the UI records furnished by Defendants, Employee earned $5,600 in 1992 and $11,724 in 1993.  This yields a gross earnings for the two years of $17,324, and a GWE of $173.24 ($17,324 ( 100).  Applying the GWE to the 1994 Weekly Compensation Rate Tables, a married employee (one dependent) is entitled to a compensation rate of $154.  Accordingly, we find no compensation rate adjustment is due in connection with Employee's March 1994 hernia injury.


29 November 1994 Injury

Employee injured his hand more than a month after Gilmore was issued.  We find we should consider that decision when we determine if Employee is entitled to a compensation rate adjustment.


In Gilmore, the court indicated we are to determine whether application of AS 23.30.220(a) to the facts of a particular case causes an unfair result.  As indicated above, when a mechanical application of the formula in section 220(a)(1) yields a result which does not fairly reflect an employee's loss of earnings during the period of disability, we are to apply the alternative method contained in section 220(a)(2).


In order to determine if application of the formula in the former section 220(a)(1) is unfair to Employee, we will compare his earnings at the time of injury with the result produced by applying the formula.  Defendants calculated Employee's compensation rate under section 220(a)(1), and paid him TTD compensation at the rate of $154 per week.  As indicated above, Employee's GWE, as calculated under section 220(a)(1) is $173.24.  At the time of his hand injury, Employee was earning $12.69 per hour.  Employee testified he worked 658.75 hours during the 13-week period before his hand injury.  Absent any evidence to the contrary, we accept Employee's testimony.  That yields gross earnings of $643.04 per week (658.75 hours x $12.69 per hour ( 13 weeks).
  Comparing those two figures, we find the compensation rate payable when the formula in section 220(a)(1) is applied, does not fairly reflect the circumstances existing at the time of Employee's injury.
  Employee's actual earnings at the time of injury, even excluding overtime pay, were nearly three times more than his GWE computed by use of the formula.


Employee's work history reveals substantial periods of unemployment.  However, Employee worked continuously (excluding time off for his hernia injury) for over 15 months since going to work for Employer in August 1993.  It appears that recently, this was Employee's longest period of continuous employment.  


We find, based on the substantial evidence Defendants have submitted, that very little work was available in Wrangell after the mill closed, and that generally, earnings realized by working for Employer were much higher than could be obtained by working for other employers in Wrangell.  We rely on the report and testimony of Ms. Van Der Pol and the Department of Labor publication and statistics she submitted.  


Nevertheless, considering Employee's skills, and his testimony, we find it is likely Employee would have been able to engage in some limited employment in Wrangell during the period of disability.  We also find, however, that any such earnings would have been limited in duration and amount. Although Employee expressed reluctance to do so, Employee could move to another city for the purpose of finding work.  Although no evidence was presented on the subject, we assume that with Employee's skills, it would be possible for him to obtain well-paid employment in another city.  


Defendants correctly argue that in Gilmore, the Alaska Supreme Court found that an employee's earnings should not be based on historical earnings, but on the probable lost earnings during the period of disability.  However, in order to calculate those lost earnings, the court pointed to a model act,
 which also uses the employee's historical earnings.  Overall, the principal difference between the model act and the former AS 23.30.220(a)(1) is that the model act relies on the earnings at the time of injury, or very recent pre-injury earnings to calculate the GWE, whereas the former AS 23.30.220(a)(1) used more distant historical earnings, which were earned over a longer period of time.  The 4 September 1995 modification of AS 23.30.220(a) closely resembles the model act.  


We find nothing in Gilmore which leads us to believe that the court would conclude, as Defendants assert, that an employee's disability compensation should be reduced because his or her future employment prospects were reduced due to external economic conditions over which the employee has no control.  We believe Gilmore mandates that we establish a fair compensation rate.  Gilmore, 882 P.2d at 928.  Accordingly, we reject Defendants argument that Employee's GWE calculation should reflect the tragic economic conditions in Wrangell.  We note that under both the model act and AS 23.30.220(a), as amended 4 September 1995, an employee's GWE would be unaffected by the post-injury economic conditions in the community. 


In accord with the above reasoning, we find we should calculate Employee's GWE under the former AS 23.30.220(a)(2) by "considering the nature of the employee's work and work history. . . ."  We find the method used in both the model act and AS 23.30.220(a), as amended, for calculating the earnings of an employee who is paid an hourly wage, is an appropriate and fair method for calculating Employee's earnings based on work and work history.  AS 23.30.220(a)(4)(A), as amended, provides that for employees earning hourly wages, the GWE calculation is based on the "earnings most favorable to the employee computed by dividing by 13 the employee's earnings, not including overtime or premium pay, earned during any period of 13 consecutive calendar weeks within the 52 weeks immediately preceding the injury."
  In accord with Employee's arguments and the available records, we find Employee's earnings during the last 13 weeks before his injury is most favorable to Employee.  As indicated above, employee's GWE during that period was $643.04.  Applying that GWE to the Weekly Compensation Rate Tables for 1994, the compensation rate for a married employee is $418.18.  


It is not disputed that Employee is entitled to TTD compensation for the 12 weeks and one day period from 30 November 1994 through 22 February 1995 as a result of his hand injury.  At $418.18 per week, Employee is entitled to TTD compensation of $5,077.90 for the period ($418.18 per week x 12.142857 weeks).  Employee was paid TTD compensation of $1,870 for the period. (Compensation Report of 7 June 1995.)  Accordingly, we find Employee is entitled to additional TTD compensation of $3,207.90 ($5077.90 - $1,870).


Unemployment Insurance Benefits

AS 23.30.187 provides:  "Compensation is not payable to an employee under AS 23.30.180 or 23.30.185 for a week in which the employee receives unemployment benefits."


In their Hearing Brief and at hearing Defendants raised the issue of Employee's receipt of TTD compensation, which is payable under AS 23.30.185, during the time he was receiving UI benefits, contrary to AS 23.30.187.  Based on the UI records Defendants submitted (Hearing Brief, exhibit A), Employee began receiving UI benefits of $212 per week beginning 5 March 1995. Employee testified at hearing he received UI benefits until August or September 1995.  In accord with AS 23.30.187, we find Employee was not entitled to TTD compensation during the seven week and one day period from 20 March through 8 May 1995 he was disabled due to his hernia repair surgery.
  At the $154 per week rate, Employee was paid $1,100 for the period.  (See, Compensation Report of 10 May 1995.)  We find Employee was paid $1,100 in TTD compensation he was not entitled to receive.  We find the additional TTD compensation we have awarded under Gilmore ($3,207.90) should be reduced by that amount.  Accordingly, we find Employee is entitled to additional TTD compensation of $2,107.90 ($3,207.90 - $1,100).


ORDER

Defendants shall pay Employee addition TTD compensation of $2,107.90.


Dated at Juneau, Alaska this 8th day of November, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ L.N. Lair                


Lawson N. Lair,



Designated Chairman



 /s/ Nancy J. Ridgley         


Nancy J. Ridgley, Member



 /s/ James G. Williams        


James G. Williams, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Richard W. Lentz, employee / applicant; v. Alaska Pulp Corporation, employer; and Eagle Pacific Insurance Co., insurer / defendants; Case Nos. 9417162 & 9426770; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 8th day of November, 1995.




_________________________________




Susan N. Oldacres

SNO

�








    �As a result of the Gilmore decision, AS 23.30.220(a) was repealed and reenacted. Sec. 9, Ch. 75 SLA 1995.  New procedures for calculating an employee's gross weekly earnings became effective 4 September 1995.


    �This figure excludes payment at time and one-half for overtime.  Employee's gross earnings for the period would be $507.60 per week ($12.69 x 40) if we were to exclude from the calculation any earnings for work in excess of 40 hours per week.


    �Gilmore, note 14, at 928 provides:  


	To be "fair," benefit levels must be at least rational.  That is, they must bear at least some relationship to the circumstances existing at the time of the injury.  The formula approach of AS 23.30.220(a)(1), however, results in benefits levels which only randomly relate to the worker's earning capacity at the time of injury.


    �See Gilmore at 928, note 15, citing section 19 of the Council of State Governments' Draft Workmen's Compensation and Rehabilitation Law.


    �We will use AS 23.30.220(a), as amended and effective 4 September 1995, for guidance in this particular compensation rate adjustment.


    �Employee was paid TTD compensation for this period of disability because he was entitled to receive it under the Alaska Workers' Compensation Act.  He was able to receive UI benefits only after certifying he was able to work.  The fact that Employee so certified is a matter which is beyond our jurisdiction.





