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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

JAMES R. MOORE,
)



)


Employee,
)


  Applicant,
)
DECISION AND ORDER



)


v.
)
AWCB Case No. 9305668



)

K & L PLUMBING & HEATING,
)
AWCB Decision No. 95-0311



)


Employer,
)
Filed with AWCB Anchorage



)
November 13, 1995


and
)



)

STATE FARM INSURANCE,
)



)


Insurer,
)


  Defendants.
)

                                                                                 )


This matter was set for hearing on the employee's claim for benefits on March 14, 1995 in Anchorage, Alaska.  On April 10, 1995 a previous panel issued Moore v. K & L Plumbing & Heating, AWCB Decision No. 95-0095 (Moore I).  That decision requested an additional medical examination prior to a final decision.  The medical examination has been completed and the medical report filed.  The parties stipulate to a hearing on the written record.  Attorney William Erwin represents the employee.  Attorney Richard Wagg represents the employer.  The record closed on October 20, 1995 when we next met after the briefing had been submitted.


ISSUE

1.  Whether the employee's neck problems are a result of a work-related injury.


2.  Whether to award attorney fees to the employee.


SUMMARY OF THE EVIDENCE

On March 10, 1993, James Moore, the employee, slipped and fell on the ice during the course and scope of his employment.  He alleges that, as a result of the fall, he suffered from severe left arm pain.  He sought medical treatment for the pain to his arm shortly after the injury.  A few months later he began complaining of neck pains.  He was diagnosed with carpal tunnel syndrome.  (Morris Horning, M.D. July 13, 1993 letter.)


In October of 1993 the employee underwent surgery for carpal tunnel syndrome.  (Bret Mason, D.O., October 13, 1993 report).  According to Dr. Mason, this surgery did not relieve the employee's neck pain.  (Mason October 21, 1993 report).  He was eventually diagnosed with cervical herniation and degeneration with radiculopathy.  On December 10, 1993 he underwent an anterior cervical fusion at C5-6 and C6-7.  That surgery was performed by Michael H. Newman, M.D.  (Newman December 20, 1993 report).


The employee attributes his neck problems to the March 10, 1993 accident and therefore believes the related medical expenses should be paid by the employer.


The employer requested an examination by its physicians prior to payment of the employee's claim.  On February 17, 1994 the employer's physicians, John Dunn, M.D., and Leroy Dart, M.D., examined the employee.  The doctors reviewed the employee's medical records, examined him, and took an oral history.  During the examination, the employee reported no earlier neck problems.  Following the examination, Dr. Dunn and Dr. Dart concluded the employee's neck injury was caused by his fall at work.  (Dunn February 17, 1994 report).


After that examination, the employer learned of an earlier neck injury suffered by the employee.  (Dunn dep. at 10).  In March of 1992 the employee "twisted his neck while working on scaffolding."  (Thomas March 24, 1992 Physician's Report).  He sought treatment with John W. thomas, D.C.  Dr. Thomas' findings on his first examination were: "Restricted C-Rot L&R 1/2, VP area positive on FC & SD tests, bilat Cs T&T, absent L biceps DTR, 1( shoulder tilt."  (Id.).  The employee received seven chiropractic treatments from March 11 through April 8, 1992.  Dr. Thomas diagnosed the employee with "bilateral cervical strain, concomitant C subluxation complex."  (Id.).  The record consists of four reports on Alaska Workers' Compensation Division forms.


After the employer learned of the employee's earlier injury, it took Dr. Dunn's and Dr. Dart's depositions on June 22, 1994.  Neither the employee nor his attorney were present.  The following exchange occurred between Lee Glass, M.D., an attorney for the employer and Dr. Dunn:


Q: Let me ask you to assume certain hypothetical facts.  Let me ask you to assume that in 1992, Mr. Moore filed a Workers' Compensation Claim with the Alaska Workers' Compensation Board for an injury to his neck and his back.  Let me ask you to assume further that, when he was examined, the doctor at that time found that there was a loss of the normal cervical lordosis and that there was a loss of a biceps tendon reflex.  I'm not sure what side the loss of the biceps tendon reflex was on.  And assume further that I don't have all of the medical data of that incident at that time, that I just learned of it in the last few days.


Would that information be of significance to you in answering the question as to whether the accident in this case was likely to have caused a disc herniation in Mr. Moore?


A: Yes, it would.


Q: Okay.  And how would that be of significance to you?


A: Well, it would make a difference in two respects.  One, that would be strikingly contradictory to the history given by the patient.  And unless he had forgotten, which seems unlikely, it would sound like the patient was misleading us in the history that we obtained.


Secondly, a very important part of our conclusion hinged on the lack of any history of a prior problem with his neck.  If he had a documented significant neck problem prior to the injury of 3/1/93, that would change my point of view.


Q: All right.  And if I asked you to assume that the hypothetical facts that I've given you are correct, would it be your opinion , to a reasonable disagree [sic] of medical probability, that the accident in this case did not cause his cervical disc herniation?


A: If he had what sounds like a documented disc herniation the year before, then it would be my feeling that the injury of 3/1/93 did not cause his disc herniation, that is correct.

(Dunn dep. at 11).

The following exchange occurred between Dr. Glass and Dr. Dart:


Q: Would it be fair to say that if what I have asked you to assume is true, that he had a Workers' Compensation claim in which he claimed benefits for a neck injury in 1992, that would call into question his credibility as a historian with you?


A: Yes, on this point.


Q: On that point, that's right.


And if you were to learn that the doctor who saw him at that time found an absence of a biceps reflex on the left would that have any importance for you?


A: Yes, it would because on our examination we found that he had an absent biceps reflex on the left.  And so we would conclude with this additional information which you have stated that if that were true and in fact he had an absent biceps reflex prior to the industrial injury of March 1st of 1993, then I would assume that his absent biceps reflex was as a result of that prior situation and not due to the industrial injury more likely than not.

(Dart dep. at 8).


After Dr. Dunn reviewed the March 24, 1992 Physician's Report prepared by Dr. Thomas,
 he submitted a letter to the employer on August 25, 1994 which states:


I can draw two conclusions from seeing this medical report.  The first is that the patient was not candid with Dr. Dart and myself during our examination of 2/17/94, in that he denied any previous problem with his neck whatsoever.  The second is that this is a tangible neck injury whereas the industrial injury of 3/1/93 does not really describe a neck injury.


Taking these things into consideration, it would be my feeling, that in terms of medical probability, the patient's neck problem was more-likely-than-not not due to the industrial injury of 3/1/93.

(Emphasis added.)


On January 12, 1995 both parties took the deposition of Dr. Newman, the employee's treating physician.  Dr. Newman had no opinion as to the cause of the employee's neck condition.  (Newman dep. at 14).  After he made that statement, Dr. Newman was given Dr. Thomas' 1992 reports.  Dr. Newman, however, was not given an opportunity to comment on causation after reading these reports.  (Id. at 25).


At the March 14, 1995 hearing, the employee testified.  He stated he did not tell Dr. Dunn and Dr. Dart about the 1992 injury because he believed the earlier injury was very insignificant, and therefore had forgotten about it.  He suffered only minor pain for a short period of time, and therefore never took time off work.  He saw a chiropractor for only two and one-half weeks.  He believed this treatment was not necessary and stopped treatments after that time, despite his chiropractor's recommendation for additional treatment.  He believed the chiropractor's request was merely a ploy for more money.


The employee stated he did not feel neck pain  until after this elbow pain subsided.  The first two months following the injury, the employee suffered excruciating elbow pain which masked any other symptoms.  For this reason, he did not complain of neck pain until months after the injury.


Following the hearing, a previous panel issued Moore I.  In that decision, the panel found the employee established a preliminary link between his neck condition and the employment.  It also found the employer overcame that presumption.  The next step would have been to determine whether the employee had proven all the elements of his claim by a preponderance of the evidence.  Before making that determination, the panel ordered the employee to be examined by a physician of the panel's choice, under AS 23.30.110(g).


On August 31, 1995 Douglas Smith, M.D., the panel's chosen physician, submitted his report.  Dr. Smith stated his findings were "inconclusive as to causation."  He stated in part: "I have no way of knowing whether the impairment that he now carries is related to incidents of March, 1992, March, 1993 or normal progression of the degenerative process."


The parties submitted hearing briefs on October 13, 1994.  The employer argues the only affirmative medical evidence is Dr. Dunn's report stating the employee's condition is not work-related.  The employee argues inconclusive medical evidence should be resolved in the employee's favor.  Therefore, based on Dr. Smith's inconclusive report, the employees condition should be found compensable.


FINDINGS OF FACTS AND CONCLUSIONS OF LAW

Moore I found the employee established a preliminary link between his neck condition and the employment.  That decision also found the employer overcame that presumption.  As prescribed by Moore I, we must now determine whether the employee has proven all the elements of his claim by a preponderance of the evidence.  Veco Inc. v. Wolfer, 693 P.2d 865 (Alaska 1985).


If there is any doubt as to the substance of medical testimony, it must be resolved in favor of the claimant.  Beauchamp v. Employers Liab. Assurance Corp., 477 P.2d 993 (Alaska 1970).  The rule in Beauchamp does not apply whenever the evidence reveals lack of unanimity or shows uncertainty among medical experts about ultimate causation.  Rather, the rule on resolving doubt as to the substance of medical testimony is properly applicable only when the substance of a particular witness' testimony is in doubt.  Miller v. ITT Arctic Servs., 577 P.2d 1044 (Alaska 1978).


We find the employee has failed to prove his claim by a preponderance of the evidence.  We resolve Dr. Smith's opinion in favor of the employee, as directed by Beauchamp, however, we give more weight to Dr. dunn's medical diagnosis because of his explanations and considerations.  He found the employee to have a preexisting condition which caused the employee's problems.  The doctor explained his opinion in both his August 25, 1994 letter and his June 22, 1994 deposition.  Therefore, we find the employee have failed to prove his claim by a preponderance of the evidence.  In conclusion, we determine the employee's neck problems are not a result of a work-related injury.

2.  Whether to Award Attorney Fees to the Employee.


Since we have awarded no compensation, we cannot award statutory minimum attorney fees under AS 23.30.145(a).  Similarly, since the employee's attorney has not successfully prosecute the employee's claim, we cannot award actual attorney fees under AS 23.30.145(b).  Accordingly, the employee's claim for attorney fees and costs must be denied at this time.


ORDER

The employee's claim for compensation, attorney fees, and legal costs is denied and dismissed.


Dated at Anchorage, Alaska this 13th day of November, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna 


Patricia Huna, 



Designated Chairman



 /s/ Patricia Vollendorf 


Patricia Vollendorf, Member



 /s/ Marc Stemp 


Marc D. Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of James Moore, employee/applicant; v. K & L Plumbing & Heating, employer; and State Farm Insurance, insurer/defendants; Case No. 9305668; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 13th day of November, 1995.



Charles Davis, Clerk
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     �In Dr. Dunn's letter, he stated he reviewed a physician's report dated 3/10/92.  That date is the date of the injury.  There is no medical report in the record dated March 10. 1992.  We will assume, however, that Dr. Dunn was referring to Dr. Thomas's March 24, 1992 report.  We are basing this assumption on Dr. Dunn's quotation of the report stating: "twisted neck working on scaffolding, turned to get off wood wall, pain in neck since."  This phrase was in Dr. Thomas's March 24, 1992 report.







