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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

TIMOTHY P. KOSEDNAR,
)



)


Employee,
)


  Applicant,
)
INTERLOCUTORY



)
DECISION AND ORDER


v.
)



)
AWCB Case No. 9501749

NORTHERN GRAINS, INC.,
)



)
AWCB Decision No. 95-0314


Employer,
)



)
Filed with AWCB Anchorage


and
)
November 15, 1995



)

STATE FARM INSURANCE CO.,
)



)


Insurer,
)


  Defendants.
)

                                                                                  )


We heard the employee's application in Anchorage, Alaska, on October 19, 1995.  The employee appeared, and is represented by attorney Charles W. Coe.  The employer is represented by attorney Paul F. Lisanke.  We closed the record at the conclusion of the hearing.


ISSUES

1.  Whether the Board should exclude from evidence the June 22, 1995 report of Michael Newman, M.D.


2.  Whether the employer can compel the employee to attend an examination pursuant to AS 23.30.095(e) with Kris Hirata, M.D., the employer's original physician.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

It is undisputed that the employee injured his back in the course and scope of his employment on January 25, 1995.  The employee's treating physician is Robin Robbins, D.C.  At the employer's request, the employee was seen by Dr. Hirata.  The employer changed its choice of physician to Mary DeMeres, D.O.  Subsequently, the employer changed physicians again to Dr. Newman.  The employer now seeks to have the employee re-examined by Dr. Hirata.  For a more thorough summary of the facts, we refer to Kosednar v. Northern Grains, AWCB Decision No. 95-0189 (July 20, 1995) (Kosednar I).


In Kosednar I at 9, a different panel found the employer's "change to Dr. Michael Newman was not in accordance with AS 23.30.095(e), and his report is not considered for purposes of determining whether a dispute exists which requires an examination under AS 23.30.095(k)."  The employer now asserts that although Dr. Newman's report was not relied upon for purposes of the second independent medical examination (SIME), the report should be not be excluded from the evidence in the record upon which we can rely on to make our decision.  


The employer first argues that exclusion is too extreme a sanction under the circumstances detailed in Kosednar I.  The employer argues none of its actions is egregious, and Dr. Newman's report was suppressed for consideration for an SIME due to a "technical failure to obtain a `referral' from Dr. Hirata to Dr. Newman."  Further, the employer argues "[t]he magnitude of an adopted exclusionary sanction must be weighed against the employer's right to rely upon reliable medical evidence obtained in a constitutional manner even if not in a `statutorily pure' manner."  The employer asserts that "had it obtained a referral from Dr. Hirata . . . [Dr. Newman's examination] would have been totally unobjectionable."  (Employer's October 11, 1995 Hearing Brief).


The employee disagrees.  The employee asserts the employer's impermissible evaluation by Dr. Newman can not presently be admitted or relied upon, as there must be some sanction for failing to seek the employee's consent when the employer changes physicians.  At hearing, the employee acknowledged the employer's examining physician could "adopt" Dr. Newman's report, as long as proper procedures are followed.


Second, the employer argues the employee should be compelled to attend a second examination by Dr. Hirata, the employer's first (original) examining physician.  The employer relies on AS 23.30.095(e) which presumes that evaluations requested by the employer every 60 days are reasonable.  "The employer urges the Board to reject the employee's `ratchet theory' that once having seen a second [employer's independent medical examination] EIME, the first may never again be asked to re-examine the employee."  Further, the employer asserts: "As the Board well knows, unlike attending physicians who commonly coordinate care between appropriate disciplines, EIME physicians are commonly asked to address particular questions arising throughout a claim."  (Employer's October 11, 1995 Hearing Brief). 


The employee argues AS 23.30.095(e), pertaining to examinations at the employer's choice of physician, parallels AS 23.30.095(e) regarding an employee's selection of his or her physician.  The employee argues the language is clear, that an employer is entitled to one change with out the written consent of the employee, and the employer did not request to change back to Dr. Hirata, nor did the examining physician refer the employee to Dr. Hirata.  At hearing, the employee acknowledged the examining physician could refer the employee to Dr. Hirata who could perform an examination under referral from the employer's physician. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The panel in Kosednar I at 8 concluded the employer's change to Dr. Newman, without the employee's written consent, was unauthorized and not in accordance with AS 23.30.095(e)
.  Therefore, the panel did not allow Dr. Newman's report to be considered in determining whether a dispute exists to warrant an examination under AS 23.30.095(k).  Id at 9.  As noted in Kosednar I at 5:


On May 23 1988, the Department of Labor submitted its Enrolled Bill Report on CCS SB 322 in which it analyzed the effects of the bill.  The report states the changes to AS 23.30.095(a) and (e) would "[l]imit injured worker and employer change in treating physician or independent medical evaluator to only one without each other's written consent." 


In Smythe v. NANA Oilfield Services, Inc., AWCB Decision No. 94-0325 (December 22, 1994), the employee impermissibly changed treating physicians.  The Smythe panel concluded a sanction must be applied under AS 23.30.095(a)
, or the law would be meaningless. (See also, Sherrill v. Tri-Star Cutting, AWCB Decision No. 95-0118 (May 1, 1995)).  The Smythe panel sanctioned the employee by denying his request for payment of medical charges by his unauthorized physician, and his travel expenses.


 We find the legislature clearly intended to limit an employer's ability to change its choice of physician without the employee's consent.  To assure compliance, we find an employer must be sanctioned for failing to follow AS 23.30.095(e).  Further, we find the sanction adopted in Smythe more harshly impacts an injured worker than excluding a report from an unauthorized change in an employer's physician impacts the employer.  Accordingly, we exclude Dr. Newman's report for all purposes.


The employer asks us to compel the employee's attendance at an evaluation by its original physician, asserting a change in employer's physician does not preclude subsequent examinations by doctors of its choice without referral.  We find no support for the employer's theory.  In Black's Law Dictionary, 210 (5th ed. 1979), the verb "change" is defined as:  "Alter; cause to pass from one place to another; exchange; make different in some particular; put one thing in place of another; vacate."


We find the plain meaning of the word "change" implies a "substitution" not an "addition" for the employer's choice of physician.  We find AS 23.30.095(e) does not afford the employer two examining physicians at any given time; rather, only one physician, and subsequently, a change to a new physician at the employer's choice.  After one change of examining physicians, subsequent changes must have the employee's written consent.  Accordingly, we conclude we must deny and dismiss the employer's request to compel the employee to attend an examination with Dr. Hirata, the employer's original physician.


ORDER

1.  The June 22, 1995 report of Michael Newman, M.D., is excluded from the evidence upon which we can rely to make a decision in this case.


2.  The employer's request that we compel the employee to attend an examination with Dr. Hirata is denied and dismissed.


Dated at Anchorage, Alaska this 15th day of November, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot


Darryl L. Jacquot, 



Designated Chairman



 /s/ Marc Stemp 


Marc D. Stemp, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Timothy Kosednar, employee/applicant; v. Northern Grains, Inc., employer; and State Farm Fire and Casualty Co., insurer/defendants; Case No. 9501749; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 15th day of November, 1995.



 Charles E. Davis, Clerk
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     �AS 23.30.095(e) provides in pertinent part:  "The employer may not make more than one change in the employer choice of a physician or surgeon without the written consent of the employee." 


     �AS 23.30.095(a) provides in pertinent part:  "The employee may not make more than one change in the employee's choice of attending physician without the written consent of the employer."







