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JESSICA FLETCHER-HOWELL,
)



)

                Employee,
)

                  Applicant,
)



)

        v.
)
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)
DECISION AND ORDER

DEEP SEA FISHERIES,
)



)
AWCB CASE No. 9419193

                Employer,
)



)
AWCB Decision No. 95-0322

        and
)



)
Filed with AWCB Juneau

ALPAC/INA,
)
November 17, 1995



)

                Insurer,
)

                  Defendants.
)



)


We met in Juneau on 7 November 1995 to determine if we should require a second independent medical evaluation (SIME). Employee is represented by attorney Joseph A. Kalamarides.  Defendants are represented by attorney Robert J. McLaughlin.  We closed the record and concluded our deliberations on 7 November 1995.


ISSUE

Should we exercise our discretion under AS 23.30.095(k) to order an SIME?


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

Employee was injured on 23 August 1994 while working as a seafood processor aboard the M/V Clipperton.  Employee sustained a head injury when she was struck in the right temple by a metal bar and a heavy roll of plastic which fell.  Employee continued to work for a few days although she had a headache, black eyes, and a  swollen face.  


Employee returned home to Massachusetts where she was seen at a hospital emergency room on 29 August 1994.  She reported loss of consciousness for one minute, and double vision for two days after the injury followed by occasional double vision.  A CAT scan of Employee's head was negative.


Employee's headaches increased, so she was referred to a neurologist, Stjepan Kereshi, M.D., who examined her on 8 September 1994, and became Employee's treating physician.  She reported cervical pain in addition to her other symptoms, and Dr. Kereshi detected muscle spasms in her neck.  He diagnosed "post-traumatic" or "musculoskeletal headaches."


Defendants accepted Employee's claim and paid temporary total disability (TTD) compensation at the rate of $215.15 per week beginning 26 August 1994.  (Compensation Report 5 October 1994.)


Employee's headaches and vision problems continued.  Dr. Kereshi changed his diagnoses to post-traumatic headaches and cervical sprain.  He recommended Employee see an "eye specialist" if her blurred vision persisted.  (Kereshi report, 31 October 1994.)  


At Dr. Kereshi's request, Employee was referred to orthopedic surgeon Jacques M. Archambault, M.D.  In his 19 December 1994 report, Dr. Archambault found no orthopedic problem. 


On 6 February 1995 Dr. Kereshi determined that from a "neurological point of view," Employee was released to light-duty work, with no lifting over 30 pounds or repetitive bending.


Employee was seen by Thomas A. Schultz, O.D., for an eye examination on 5 April and 18 May 1995.  He found "Normal Ocular Health - except for weak right eye superior oblique muscle influenced by head trauma (phoria not strabismus). . . ."


Employee was seen by Dr. Kereshi again on 10 April 1995.  Her headaches continued.  She also reported occasional numbness in both hands and both feet, and some problems with coordination.  On 20 April 1995 Dr. Kereshi wrote on a prescription pad that Employee should remain "out of work for next 4 (four) weeks."


On 11 May 1995 Employee was seen, at Employer's request, by Arthur A. Pava, M.D., a board-certified orthopedic surgeon.  Dr. Pava diagnosed "blunt trauma to the cranium" and found her "completely normal and without a single unusual objective neurological finding at this time."  He concluded:


  I see no evidence at hand on a neurological basis that any restrictions need be imposed in this examinee in performing any occupation in which she cares to involve herself.  


  I see no evidence of any permanent of [sic] partial disability at this time in view of her excellent and perfectly normal neurologic evaluation on today's evaluation.  She has reached a medical end result.

(Pava report at 5.)


In response to Dr. Pava's report, Defendants terminated Employee's TTD compensation effective 11 May 1995.  Defendants also controverted permanent partial impairment compensation and additional TTD compensation.  (Controversion Notice, 2 June 1995;  Compensation Report, 1 August 1995.)


In response, Dr. Kereshi reported:


I have reviewed the report from Dr. Pava.  I agree with the non-physiological examination which is not uncommon for post-concussion and post-traumatic syndrome.  From a neurological point of view, however, I feel that the patient can return to light duty work rather than a full time job with no restrictions but 


I feel that her level of activity can be gradually increased. 

(Kereshi letter, 6 June 1995.)


On 10 July 1995 Dr. Kereshi continued Employee's light- duty restriction, and stated she should do no lifting over 20 pounds for the next four months.  He also stated, "I don't think she has reached an end result in her recovery yet."


On 6 September 1995, in response to questions posed by Mr. Kalamarides, Dr. Kereshi reported Employee had reached medical stability.  Dr. Kereshi's responses are hand-written, and somewhat difficult to read. In response to Mr. Kalamarides request for objective findings in support of his opinion of medical stability, Dr. Kereshi stated:  "I feel patient can do light work, no heavy lifting - no more than 20 lbs."  In response to the question asking the date of medical stability, Dr. Kereshi responded "7" and indicated the year was 1995.  We assume Dr. Kereshi's response to this question was that Employee reached medical stability in July 1995.  There are some additional marks in the area of the date, however, which we are unable in interpret.


Defendants argue the cost of the exam will exceed $2,000, and the value of the disputed time loss is only $1,500.  They assert we should balance the need to get benefits to employees quickly, efficiently and fairly, with the reasonableness of the cost to employers.  Defendants argue there is enough evidence to reach a decision on the medical stability issue without obtaining a third medical opinion.  Defendants indicated Employee's deposition will be taken on 13 November 1995.  In addition, Defendants plan to schedule an examination by an ophthalmologist to address Employee's vision problems, and to have her examined by a neurologist of their own choice.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(k) provides in pertinent part:


  In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of the examination and medical report shall be paid by the employer. 

(Emphasis added.)


AS 23.30.185 provides:


In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.


AS 23.30.265(21) provides: 


"[M]edical stability" means the date after which further objective measurable improvement from the effects of the compensable injury is not reasonable expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence.


TTD compensation is payable until an employee is able to return to work, or until the employee is determined to be medically stable.  AS 23.30.185.  Employee's treating physician released her to return to light-duty work on 6 February 1995.  We presume no light-duty work was available for Employee, because Defendants continued paying TTD compensation until 11 May 1995 when Dr. Pava found Employee could return to work without restrictions, and that she had "reached a medical end result."  We presume the "medical end result" Dr. Pava is referring to, is medical stability.  Because no light-duty work was available for Employee to return to, the date she was released has no bearing on her entitlement to TTD compensation.


Employee's treating physician, Dr. Kereshi, has determined Employee is able to return to work only with restrictions on her lifting and bending.  In response to Mr. Kalamarides' 6 September 1995 letter, Dr. Kereshi apparently reported Employee reached medical stability in July 1995.


We find two medical disputes exists between Dr. Kereshi and Dr. Pava; Employee's "functional capacity," i.e., her ability to work without lifting or bending restrictions; and the date she reached medically stability.  Accordingly, we find we may order Employee to attend an SIME under the authority of AS 23.30.095(k), to resolve those disputes.


Effective 4 September 1995, AS 23.30.095(k) was amended to grant us broad discretion to order an SIME examination.  In Dwight v. Humana Hospital Alaska, 876 P.2d 1114 (Alaska 1994), the Alaska Supreme Court had determined the original language in AS 23.30.095(k) meant that we were required to order an SIME examination if a qualifying dispute existed, and a party requested the evaluation.


Under the circumstances of this case, we decline to exercise our authority to order a SIME at this time.  First, we note that there is some uncertainty about the opinions which Employee asserts form the basis of the medical dispute.  It is not clear that Dr. Pava was aware of and used the definition of "medical stability" cited above, when he determined Employee had reached a "medical end result."  We also note that in his 10 July 1995 report, Dr. Kereshi stated Employee had not yet "reached an end result in her recovery."  In response to Mr. Kalamarides' 6 September 1995 letter, however, Dr. Kereshi apparently indicated, without any comment or indication why he changed his opinion, that Employee reached medical stability in July 1995.  


Second, we believe an SIME at this time is premature because Defendants notified us they will be obtaining additional medical and other evidence by taking Employee's deposition, and by having her examined by an ophthalmologist and another neurologist.  Dr. Shultz found Employee had a visual problem which was "influenced by head trauma."  If it is determined Employee has been unable to work due to vision problems related to head trauma, the date of medical stability due to Employee's orthopedic (i.e. neck), or neurological (i.e., headache) problems may be rendered meaningless.  Also, the additional neurological evaluation Employer will obtain may shed some additional light on Employee's condition.  
For the reasons stated above, we decline to order an SIME at this time.  In the event Defendants fail to obtain and submit the additional evidence promised, or fail to produce it within a reasonable period of time, we will, if requested, decide the date Employee reached medical stability based on the evidence already in the record.  We expect Defendants to proceed expeditiously to obtain the evidence promised.  We reserve the right to order an evaluation in the future if Defendants' new evidence creates a new medical dispute.


ORDER

Employee's request that we order an SIME is denied and dismissed.


Dated at Juneau, Alaska this 17th day of November, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ L.N. Lair                


Lawson N. Lair, 



Designated Chairman



 /s/ Nancy J. Ridgley         


Nancy J. Ridgley, Member



 /s/ James G. Williams        


James G. Williams, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Jessica Fletcher-Howell, employee / applicant; v. Deep Sea Fisheries, employer; and ALPAC/INA, insurer / defendants; Case No. 9419193; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 17th day of November, 1995.

                             _________________________________
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    �This prescription is in Dr. Kereshi's hand writing, and is difficult to read.  Although the four weeks off work is inconsistent with the doctor's other reports for the time period in question, both parties agree the date of the prescription is 20 April 1995. 





