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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

CRYSTAL C. CARSON,
)



)


Employee,
)


  Applicant,
)
INTERLOCUTORY



)
DECISION AND ORDER


v.
)



)
AWCB CASE No. 9402037

MANAGEMENT & TRAINING CORP.,
)



)
AWCB Decision No. 95-0329


Employer,
)



)
Filed with AWCB Anchorage


and
)
November 30, 1995



)

AETNA CASUALTY & SURETY,
)



)


Insurer,
)


  Defendants.
)

                                                          )


We heard this joint petition for a second independent medical evaluation (SIME) in Anchorage, Alaska on November 28, 1995.  The employee is represented by attorney Michael Jensen.  The defendants are represented by attorney Keri Clark.  We closed the record at the hearing's conclusion.  


ISSUE

Whether we should exercise our discretion under AS 23.30.095(k) to order an SIME.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

On March 21, 1995 Edward M. Voke, M.D., examined the employee at the employer's request.  In his report Dr. Voke summarized the employee's condition as follows:


This 32-year-old lady was seen today regarding an industrial injury which occurred on 2/10/94 [when] . . . she inadvertently fell backward as her feet slipped out from under her. . . . She states today she has intermittent pain in the posterior cervical spine including both shoulders with intermittent discomfort radiating to the right upper extremity of the elbow.  She has [sic] also has headaches noted with the above.


Dr. Voke concluded in pertinent part:


Current diagnosis is that of a cervical strain - cervical facet syndrome.  The MRI will rule out a herniation.  Her prognosis should be good in the future.


Unless her MRI proves otherwise, I think she is medically stable at this time.  This injury occurred over a year ago.  I think a two-week session with a physical therapist in Wasilla would enable her to continue working in a gym as far as physical fitness is concerned on a personal basis.  Following several sessions with the therapist, I think she would be in a position to provide her own treatment on a personal basis. . . . 


There is no evidence that a permanent partial impairment has occurred secondary to this injury.  There are no objective findings to support a rating.


The employee began treating with Robert Swift, M.D., soon after her industrial accident.  In his report dated November 21, 1995, Dr. Swift stated:


Ms. Carson has been under my care since 2/10/94, in which time she has been given multiple trigger point injections on a prn basis and pain medication consisting of Anexsia q.4-6h. prn pain and Soma for muscle spasms.  She has been doing fairly well on this regimen.  She states the trigger point injections are very helpful and give her extended intervals of pain relief.  Her pain is far from being permanently relieved and I doubt very much that a short two-week course of physical therapy will place her back at her pre-injury status.  More than likely, she will continue with this cervical pain for the next year or so until the soft tissue elements in her cervical spine have fully healed.


On a referral from Dr. Swift, David J. Mulholland, D.C., C.C.S.P., performed a permanent partial impairment (PPI) rating.  In his October 31, 1995 report, Dr. Mulholland concluded:


It appears that Ms. Carson has experienced a 20% Whole Person loss as a result of this injury and subsequent sequelae.  It also appears that she continues to receive a significant amount of relief with treatment from Dr. Swift, and phone conversation with Dr. Swift confirmed her stability.  He apparently does not expect a complete resolution of her condition, so his treatment is necessary in that it will continue to make her employable and reduce the need for more aggressive follow-up.


The parties stipulated to several facts.  They stipulate and agree the employee’s attending physician is Dr. Swift, and the employer’s physician is Dr. Voke.  They agree there is a medical dispute regarding PPI and the recommended course of treatment for the employee, if any.  The parties agree these medical disputes require an SIME.


The parties agreed at the November 28, 1995 hearing that the SIME should be performed by an orthopedic physician from our list.  Edward Voke, M.D., and Douglas Smith, M.D., are the orthopedic specialists currently on our list.  (Bulletin No. 95-05, February 14, 1995 "Workers' Compensation Manual.")  As the employee has not been seen by Dr. Smith, the parties agreed he must perform the SIME, if we decide one is required.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(k), as amended, provides in pertinent part:


In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.


We find there is a medical dispute regarding the PPI rating between Drs. Voke and Mulholland.  We find there is a medical dispute regarding the recommended course of treatment for the employee's present complaints between Drs. Voke and Swift.  Further, we find the parties agree to our ordering an SIME.  We therefore exercise our discretion under AS 23.30.095(k) and order an SIME on these issues. We find the SIME must be performed by a physician on our list unless we find the physicians on our list are not impartial or lack the qualifications or experience to perform the examination.  8 AAC 45.095(f).  Douglas Smith, M.D., is the physician on our list who specializes in orthopedics and who has not examined the employee.  Accordingly, we select Dr. Smith to perform the examination.


ORDER

1. An SIME shall be conducted regarding the employee's PPI rating, if any, and the recommended course of treatment for the employee's present complaints.  Douglas Smith, M.D., shall perform the SIME.


2. The parties shall proceed as follows:


A. All filings regarding the SIME shall be directed to Workers' Compensation Officer Cathy Gaal's attention.  The parties may submit up to three questions by December 19, 1995 for us to consider including in the letter to the SIME physician.  The questions should relate to issues currently in dispute under AS 23.30.095(k) - the PPI rating and the recommended course of treatment for the employee's present complaints.  


B. The employer shall prepare two copies of all medical records in its possession, including physicians' depositions, put the copies in chronological order by date of treatment, number the pages consecutively, put the copies in two binders, and serve the binders with an affidavit verifying the binders contain copies of all the medical records in the employer's possession regarding the employee.  This must be done by December 12, 1995.


C. The employee shall review the binders.  If the binders are complete, the employee shall file the binders with us by December 19, 1995, together with an affidavit stating the binders contain copies of all the medical records in the employee's possession.  If the binders are incomplete, the employee shall prepare three copies of the medical records, including physicians' depositions, missing from the first set of binders.  The employee shall place each set of copies in a separate binder as described above.  The employee shall file two of the supplemental binders with us,  the two sets of binders prepared by the employer, and an affidavit verifying the completeness of the medical records.  The employee shall serve the third supplemental binder upon the employer together with an affidavit stating it is identical to the binders filed with us.  The employee shall serve the employer and file the binders with us by December 19, 1995.


D. If either party receives additional medical records or doctors' depositions after the binders have been prepared and filed with us, the party shall prepare three supplemental binders as described above with copies of the additional records and depositions.  The party must file two of the supplemental binders with us within seven days after receiving the records or depositions.  The party must serve one supplemental binder on the opposing party, together with an affidavit stating it is identical to the binders filed with us, within seven days after receiving the records or depositions.


E. The parties shall specifically identify the film studies which have been done and which films the employee will hand carry to the SIME.  The employee shall prepare the list by December 12,  1995, and serve it on the employer.  The employer shall review the list for completeness.  The employer shall file the list with us by December 19, 1995.


F. Other than the film studies which the employee hand carries to the SIME and the employee’s conversation with the SIME physician or the physician’s office about the examination, neither party shall contact the SIME physician, the physician’s office, or give the SIME physician anything else, until the SIME physician has submitted the SIME report to the us.


G. If the employee finds it necessary to cancel or change the SIME appointment date or time, the employee shall immediately contact Worker's Compensation Officer Cathy Gaal and the physician’s office.


Dated at Anchorage, Alaska this 30th day of November, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot 


Darryl L. Jacquot, 



Designated Chairman



 /s/ Darrell Smith 


Darrell Smith, Member



 /s/ Florence Rooney 


Florence Rooney, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Crystal C. Carson, employee/applicant; v. Management & Training Corp., employer; and Aetna Casualty & Surety, insurer/defendants; Case No. 9402037; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 30th dy of November, 1995.



Brady D. Jackson III, Clerk
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