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This claim for death benefits, penalties and attorney fees was heard at Fairbanks, Alaska on October 12 and 27, 1995.  The employee's estate was represented by Chancy Croft.  Attorney Shelby Nuenke-Davison represented the defendants.  The record closed at the conclusion of the hearing on October 27, 1995.


PROCEDURAL HISTORY


It is undisputed the employee was injured while working in the employer's shop at Prudhoe Bay on October 5, 1982.  He had just changed a fan belt on a truck when he lost his balance while shutting the hood.  He fell backwards approximately seven feet down to a concrete floor and landed on his head and shoulders.  The fall knocked him out, and he did not fully regain consciousness for two days.  Thereafter, the employee experienced headaches and vertigo accompanied by nausea, dizziness, tinnitus, and vision disturbances.  Applications for Adjustment of Claim (AAC) were filed on January 15, 1985 and September 9, 1986, requesting permanent total disability (PTD) benefits.  The conditions noted on these AACs were "headaches, blackouts, nausea, vomiting, vertigo, right eye visual phenomena."  In a Decision and Order (D&O) issued on March 6, 1987 we found the employee fit into the "odd lot" category, and there was no reasonably stable labor market for employee's capabilities (AWCB No. 87-0056).  Accordingly, we awarded the employee PTD benefits.



The employer began paying PTD benefits to the employee and continuing attorney fees payments to attorney Croft.  On April 11, 1994, Mr. Croft filed an AAC for his attorney fees which he had not received since January 1994.  Apparently, when the carrier became insolvent and the file was transferred to the Alaska Guarantee Association, the employee's biweekly payments continued but Mr. Croft's payments were inadvertently discontinued.  At the hearing, Mrs. Tompkins was able to document several late payments made over the course of the employee's workers' compensation claim; penalties were paid on the late payments.



The defendants continued making PTD payments to the employee until August 1994 when they were notified by Mrs. Tompkins that the employee had died due to complications arising from gallbladder surgery.  On February 13, 1995 an AAC was filed by the employee's estate requesting death benefits and attorney fees.  The condition noted on this AAC was "heart."  No claim was filed for "hypertension, craniectomies, or chronic pain."



On February 21, 1995 the defendants filed a controversion notice denying death benefits as follows:  "As per section 23.30.100, notice of death claim not made within 30 days.  Claimant's widow had reported on August 12, 1994 that claimant's death was unrelated to work-related injury."



Total time loss benefits paid to the present in this claim include  $209,799.85 in temporary total disability benefits, and $364,419.42 in PTD benefits.


MEDICAL HISTORY


On August 23, 1982, before the October 1982 date of injury, William Doolittle, M.D., treated the employee for facial lesions.  His blood pressure reading was recorded twice on that date and both times was documented to be 164/112.  Dr. Doolittle notes:  "Discussion:  Suggested BP check subsequently and described the reasons for doing so.  Patient is not prepared to do any in-depth exam today."



The employee's first medical treatment after the injury was on October 7, 1982 with Dr. Doolittle.  He diagnosed a probable post-concussion syndrome, and ruled out other intracranial causes.  His blood pressure was noted as 158/110 and then 146/100 sitting.  On November 5, 1982, Dr. Doolittle noted that the blood pressure remained elevated and recommended.  "[I]nitiate vaseline studies and commence treatment for his hypertension".  On November 15, 1982, the employee was evaluated by Bruce Whipple, M.D., an ear, nose and throat specialist, concerning his dizziness.  Dr. Whipple concluded the employee suffered from positional and postural vertigo.  The doctor also noted that the past medical history was unremarkable except for mild hypertension which was not presently being treated.



The employee underwent numerous evaluations by a myriad of specialists with no specific diagnosis being confirmed.  Since 1988 the employee's family physician in Texas, James Brown, M.D., coordinated the employee's medical treatment.  Earlier, on September 6, 1983, Steven Tucker, M.D., was consulted when the employee was hospitalized for an arteriogram.  Dr. Tucker noted the employee had a positive family history of hypertension, and he had mild essential hypertension.  An EKG was apparently done which he reported as "EKG shows a very non-specific ST-T abnormality.  No changes consistent with left ventricular hypertrophy."  On September 13, 1983, Richard Lehman, M.D., a neurosurgeon, wrote to Dr. Doolittle, reporting on the employee's hospitalization and testing.  Dr. Lehman stated that in a discussion with Dr. Tucker he concluded the hypertension was not related to the post-traumatic headaches.  An echocardiogram performed on February 20, 1984 revealed a normal left ventricular chamber and normal left ventricular systolic function.  In addition, internist Gerald Morris, M.D., examined the employee on September 6, 1993.  The employee reported to Dr. Morris that "he was found to be hypertensive after his 10/5/82 injury with BP readings of 164 over approximately 130."  Dr. Morris diagnosed essential hypertension.



Various treatment regimens were attempted, but the employee's symptoms continued mostly unabated until October 1985.  At that time he underwent a retromastoid craniectomy and microvascular decompression of the eighth cranial nerve.  Following this surgery, the employee was relieved of his vertigo and disequilibrium, but he continued to suffer from vascular headaches, some hearing loss and numbness on the right side of his face.



In September 1986, the employee once again began to experience vertigo and disequilibrium with nausea and vomiting.  On September 14, 1989 he was admitted to the local hospital with chest pain and a suspected myocardial infarction.  Following an EKG on September 18, 1989, however, he was diagnosed with angina.  On September 27, 1989 cardiologist Thomas Lombardo, M.D., performed a coronary arteriogram and heart catheterization on the employee.  In his September 28, 1989 discharge summary, he found normal coronary arteries with good left ventricular function.



On June 17, 1991 the employee underwent a re-exploration of the retromastoid craniectomy and decompression of the eighth cranial nerve and a resection of the nervus intermedius.  He developed a post-operative pseudomeningocele which slowly resolved.  Following the second surgery he noted marked improvement in his vertigo and tinnitus.  Nevertheless, his headaches continued.



In July 1994, the employee had complaints of dyspepsia and epigastric pain with diarrhea.  He was seen by Dr. Lombardo on July 7, 1994, and reported a "squeezing" chest pain on July 3, 1994 which lasted all night.  Dr. Lombardo's opinion was that the employee's symptoms did not represent a change in his cardiac status and referred him back to Dr. Brown.  Diagnostic testing revealed the presence of gallstones; he was scheduled for surgical removal of the gallbladder on August 2, 1994 by Gaylon Gonzales, M.D.  Due to complications of the gallbladder surgery, the employee was taken back to surgery on August 3, 1994 to drain a bile abscess.  Following this second surgery, the employee developed septic shock, peritonitis, hypotension, renal failure, and acidosis.



On August 4, 1994 Dr. Gonzales requested consults from Dr. Lombardo, Frank Baker, M.D., N. Jeff Alford, M.D., and Jose Lozano, M.D., due to the employee's deteriorating condition.  Cardiologist Lombardo found the claimant to be "stable from the heart standpoint".  Dr. Baker, an infectious disease consultant, diagnosed probable septic shock and bowel peritonitis, and recommended a prompt increase in antibiotic therapy.  Dr. Alford, a pulmonary medicine specialist, diagnosed septic shock and respiratory failure.  Dr. Lozano, a urology specialist, diagnosed acute renal failure and anuria due to hypotension and sepsis, and severe lactic acidosis.  Dr. Lozano stated there was "no realistic hope for survival.  In my opinion, this patient is terminal.  He was seen by me on August 5, 1994 at 9:00 pm or 2100 hours."  The employee passed away at 11:30 am on August 6, 1994.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  Notice of Death and Request for Hearing.



AS 23.30.100 reads as follows:



  (a) Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer.



  (b) The notice must be in writing, contain the name and address of the employee and a statement of the time, place, nature, and cause of the injury or death, and be signed by the employee or by a person on behalf of the employee, or in case of death, by a person claiming to be entitled to compensation for the death or by a person on behalf of that person.



 (c) Notice shall be given to the board by delivering it or sending it by mail addressed to the board's office, and to the employer by delivering it to the employer or by sending it by mail addressed to the employer at the employer's last known place of business.  If the employer is a partnership, the notice may be given to a partner, or if a corporation, the notice may be given to an agent or officer upon whom legal process may be served or who is in charge of the business in the place where the injury occurred.



  (d) Failure to give notice does not bar a claim under this chapter



  (1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;



  (2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given;



  (3) unless objection to the failure is raised before the board at the first hearing of a claim for compensation in respect to the injury or death.



AS 23.30.105(a) states:



  (a) The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee's disability and its relation to the employment and after disablement. However, the maximum time for filing the claim in any event other than arising out of an occupational disease shall be four years from the date of injury, and the right to compensation for death is barred unless a claim therefor is filed within one year after the death, except that if payment of compensation has been made without an award on account of the injury or death, a claim may be filed within two years after the date of the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215. It is additionally provided that, in the case of latent defects pertinent to and causing compensable disability, the injured employee has full right to claim as shall be determined by the board, time limitations notwithstanding.



It is undisputed the employee died on August 6, 1994.  Notice of death under the terms described in subsection 100 was never given.  The first AAC seeking work-related death benefits was filed on February 13, 1995.



Mrs. Tompkins testified Drs. Brown and Gonzales discussed with her the possibility of the employee's death being work-related within three weeks of the employee's death.  Dr. Brown wrote the employee's attorney on October 5, 1994 stating the employee's injury was a substantial factor in his death.



Although the defendants had actual knowledge of the employee's death, they dispute any knowledge that the estate believed the death to be work-related.  See 2B A. Larson, Workmen's Compensation Law § 78.31(a)(2), at 15-126 (1992).  On June 12, 1991, however, attorney Croft submitted pharmacy costs and medical charges for hypertension to the adjuster.  On July 2, 1991 adjuster Dick Stone responded:



First of all, we do not see any relationship between the condition Dr. Brown describes, and the on-the-job injury that occurred October 5, 1982.  We note a diagnosis of hypertension, and it appears the medication being prescribed is for that condition, as well as variance in blood pressure and cholesterol.  We have reviewed our records, and at no time was there ever any indication that Mr. Tompkins had changed his treating physician . . . .



Regarding the billings from Dr. Brown, have they been paid by the Tompkins?  Were they submitted to some other carrier for payment?  Mr. and Mrs. Tompkins were usually pretty good in the past about getting copies of bills or expenses to us for reimbursement if they related to his on-the-job injury.  That is why all of this comes as a surprise, particularly because the evaluations seem to go back to January of 1989.  We are not considering reimbursement of Dr. Brown's billings, or the medication prescribed by him, unless we get a definitive medical report from Dr. Brown that somehow relates a hypertension, et cetera, to the old head injury.  Please be so informed.



In 1987 we found the employee permanently disabled due to a variety of medical conditions related to the head injury including headaches, blackouts, nausea, vertigo, and right eye visual phenomena.



At the hearing, however, Dr. Brown testified that in order for the employee's death to be work-related, he must have experienced work-related hypertension.  Dr. Brown also testified at the hearing that he believes the employee's hypertension was work-related.



Based on Dr. Brown's testimony, we conclude that the theory of hypertension was raised only recently as the basis of the employee's death claim.  We find this recent explanation of death, if supported by the evidence, constitutes a latent defect resulting in death.  Accordingly, we conclude this finding of a latent defect is a satisfactory basis to excuse the late filing of a notice of death under subsection 100(d), assuming notice of death is required when an employee has suffered an injury and received compensation.



The defendants also contend the death claim should be denied under AS 23.30.105 due to late filing of a claim for any benefits associated with hypertension.  In Summers v. Korobkin Construction, 814 P.2d 1369, 1371 (Alaska 1991), the Alaska Supreme Court stated:



AWCA does not define "claim."  It is significant, however, that the right to compensation is contingent upon filing a claim.  AS 23.30.105.  The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee's disability and its relation to the employment and after disablement."  AS 23.30.105(a).  Under this section of the act, the only requirement for a claim is knowledge of a disability and its work-relatedness.  There is no requirement that the injured worker have incurred unpaid medical expenses.



In the associated footnote, the court continued:



Professor Larson states that the purpose of the claims provision in most workers' compensation statutes is to prevent the prosecution of stale claims.  See 2 A. Larson, Workmen's Compensation § 78.20, at 15-5 (Desk Ed.1990).  In a slightly different context, Larson speaks of a worker who may have incurred a disability, but not a loss in income.  For example, because income usually exceeds compensation, an injured worker may continue to work for a time.  Id. § 78.50, at 15-29.  Yet, that injured worker must still file a claim.  Id.



According to Dr. Brown's medical chart notes, the employee told him on February 16, 1988: "He takes Covigard for hypertension which he says he developed after his injury also."  In 1991 the employee, through his attorney, submitted requests for reimbursement of hypertension-related medical treatment.  By July 1991, the employee was aware the defendants disputed any liability for such treatments.



Under 8 AAC 45.900(a)(5) a "claim" includes any matter over which the Board has jurisdiction.  In Jonathon v. Doyan Drilling, Inc., 890 P.2d 1121, 1124 (Alaska 1995), the Court noted that for purposes of two-year limitation periods for filing a "claim," the term "claim" means a written application for benefits.



In this case, the employee did not pursue his "claim" for reimbursement of hypertension medication and treatment despite his apparent belief in 1991 that the medical bills generated from this treatment were work-related.  Because the employee waited more than two years after 1991 to file a claim for benefits associated with his hypertension, we observe that the employee's claim for hypertension related benefits may be deemed denied.  



Nevertheless, since benefits were paid within the last two years, we find this claim for death benefits was timely filed. Alternatively, based on Dr. Brown's testimony that the employee's death was work-related, due to hypertension, and because this theory concerning the employee's death developed only recently, we find this alleged cause of death was due to a latent defect.  Accordingly, we conclude the employee's claim for death benefits cannot be denied under subsection 105.

II.  Course and Scope of Employment.



The Alaska Supreme Court has long recognized that employment which sufficiently aggravates, accelerates, or combines with a pre-existing condition to cause disability entitles an employee to compensation and benefits.  Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  Liability may be imposed on an employer, however, only if the employment aggravated, accelerated, or combined with the pre-existing condition and the aggravation, acceleration, or combination was a "substantial factor" contributing to the ultimate disability.  United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983).



A "substantial factor" is found where it is "shown both that the [disability] would not have happened 'but for' the [employment] and that the [employment] was so important in bringing about the [disability] that reasonable men would regard it as a cause and attach responsibility to it."  State v. Abbott, 498 P.2d 712, 717 (Alaska 1972); Fairbanks North Star Borough v. Rogers & Babler, 757 P.2d 528 (Alaska 1987).



In analyzing a case involving a pre-existing condition, the Court held that an aggravation or acceleration (and presumably a combination as well) must be presumed under AS 23.30.120.  Burgess Construction Company v.Smallwood, 623 P.2d 312, 315 (Alaska 1981).  AS 23.30.120(a) provides in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."  Continuing disability and the need for medical benefits must also be presumed.  Olson v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991); Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).



Nevertheless, before the presumption attaches the employee must establish a preliminary link between the disability and the employment.  "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection."  Burgess Construction Company v. Smallwood, 623 P.2d at 316.  "Two factors determine whether expert medical evidence is necessary in a given case:  the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the employee makes a prima facia case of work-relatedness the presumption of compensability attaches and shifts the burden of production to the employer.  Id. at 869.



To overcome the presumption of compensability, the employer must present substantial evidence the disability is not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'" Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 209, 210).  In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the Court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the disability and need for medical treatment was not work-related or 2) eliminating all reasonable possibilities the disability and need for medical treatment was work-related.



The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply when determining whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.



If the employer produces substantial evidence that the disability was not work-related, the presumption drops out, and the employee must prove all the elements of the claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [the triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).



We find the questions involved here, whether the employee's death on August 6, 1994 was substantially caused by the October 5, 1982 injury, medically complex.  Consequently, we conclude that medical evidence is necessary both to raise and rebut the presumption of compensability.



The parties agree the medical opinions of Drs. Brown and Gonzales, that the employee's October 5, 1982 injury was a substantial factor in his death, are sufficient evidence to raise a presumption of compensability.  Specifically, on February 14, 1995, Dr. Gonzales stated the employee's "inability to survive this (his August 2, 1994 surgery) was related to his previous conditions."  In his February 2, 1995 letter, Dr. Brown was even more explicit:



It is my opinion that the 1982 injury and subsequent complication of hypertension, left ventricular hypertrophy and chronic pain syndrome with two craniectomies are substantial factors in the reason Mr. Tompkins did not survive his gallbladder procedures.  I feel that the work injury had accelerated his heart condition, particularly with history of no known hypertension prior to the injury.  I feel that, without his work injury, Mr. Tompkins would have survived his gallbladder surgery; therefore, his work-related condition was a substantial factor in Mr. Tompkins' death.



The parties also agree the employer  medical evaluation opinions of  internist Ajita Arora, M.D., and cardiologist Thomas Preston, M.D., are substantial evidence to overcome the presumption of compensability.  Dr. Arora discussed the causes of death in his August 3, 1995 report.  The first factor he listed was that Dr. Gonzales "either missed a peri-cholecystic abscess or allowed for spillage of infected bile in the area to cause such an abscess and peritonitis."  Following the second surgery and evidence of sepsis "appropriate antibiotic coverage was not begun until 24 hours later," which Dr. Arora stated "was an extremely significant factor."  Dr. Arora went on to state "Frank overwhelming sepsis with septic shock . . . in itself would mean a greater than 50% probability of death."



More specifically, on page 40 of his report, Dr. Arora stated:



Thus, Dr. Brown's statement on page two of his February 2, 1995, report that, "It is my opinion that the 1982 injury and subsequent complication of hypertension, left ventricular hypertrophy, and chronic pain syndrome with two craniotomies are substantial factors in the reason Mr. Tompkins did not survive his gallbladder procedures," has no medical credibility.  Controlled hypertension and left ventricular hypertrophy are not medically recognized surgical risk factors in general (see below for further details).  Mr. Tompkins did not die of cardiac arrythmia and sudden death as a complication of general anesthesia.  Therefore, left ventricular hypertrophy could not be a factor in his demise.  That is the only way hypertension could play a role possibly in a surgical death.  How two craniotomies performed in 1985 and 1991 respectively would reduce Mr. Tompkins' ability to survive the surgery of August 1994, is anybody's guess.  Maybe Dr. Brown is aware of something about the long term effect of craniotomies on survival during surgeries which no one else knows about.  Similarly, how chronic pain would reduce Mr. Tompkins' ability to survive surgery is anybody's guess.  Maybe Dr. Brown knows something about chronic pain that I am not aware of.



Dr. Preston stated, in his September 25, 1995 report, the employee's controlled hypertension was not caused by his work-related injury.  He further stated that not only did the employee not have heart disease, but the cause of death was "due to, and explained by, non-cardiac shock, and the heart performed well."  Dr. Preston further concluded that:



Although the employee did not have left ventricular hypertension (LVH), a heart with a mild amount of LVH would be better able to withstand non-cardiac shock than a heart without LVH.  The shock led to overwhelming kidney abnormality and acidosis, which resulted in death.  There was no cardiac abnormality, no arrhythmia, no sudden cardiac death.

Additionally, Dr. Preston noted that the last EKG on the employee, taken just prior to his death, "showed less T wave abnormality" than previous EKGs.  Dr. Preston stated the employee did not have LVH or coronary artery disease.  Dr. Preston stated in summary:  "(1) This patient had no cardiac disease.  (2) In no way did a heart problem contribute to the patient's death."  Dr. Preston concluded:  "Any speculation that an underlying abnormality contributed to death in this case is a gross distortion of medical fact."



To support his claim, the estate, through the opinions of Drs. Brown and Gonzales, asks that we find the employee had hypertension caused by the October 5, 1982 injury.  Thereafter, we are asked to conclude that hypertension caused the LVH heart condition and, finally, that the employee would not have died "but for" these two conditions.



First, we do not accept that the injury caused the hypertension.  Dr. Doolittle's pre-injury August 23, 1982 report clearly documents a much higher blood pressure reading than those recorded following the injury.



Additionally, Drs. Tucker, Morris and Doolittle all diagnosed the employee as suffering from essential hypertension in 1983.  In his deposition at page 7, Dr. Brown stated:  "Essential hypertension is usually referred to as the most common type of hypertension, probably takes care of approximately 90% of all hypertension, and means the exact etiology of the hypertension is not known."  Dr. Brown also testified that hypertension is fairly prevalent at age 50 and above, tends to run in familial trends, and a past history of smoking can be a contributing factor.  (Brown depo. p. 8-9)



Similarly, in his report at pages 37 and 41, Dr. Arora stated:



With a history of hypertension in both parents, obesity, and a smoking history, one would predict with a reasonable certainty that an individual will develop hypertension during the fourth decade of life.  Thus, Dr. Whipple's history appears more credible, and more likely than not Mr. Tompkins had suffered from mild hypertension which developed between age 30 and 40 . . . .



As noted above, more likely than not Mr. Tompkins had mild hypertension even before the injury of 1982.  I am reasonably certain that his medical records prior to 1982 will substantiate this opinion.  Also, as noted above, with or without the injury of 1982 Mr. Tompkins would have had hypertension because of his strong genetic predisposition and his obesity.  The head injury of 1982 could have only caused physiologic elevation of blood pressure in a transient and reversible manner.  This does not mean acceleration or aggravation of hypertension.

In Dr. Preston's report, he too noted the employee's family history of hypertension and stated his suspicion that the employee experienced undocumented hypertension prior to his injury.



Concerning the issue of whether hypertension and high blood pressure cause LVH, Dr. Brown testified these are the most common causes but that obesity alone could also cause LVH.  He stated that LVH is most commonly seen in older hypertensive patients and that, generally, he has seen LVH with hypertension.



Dr. Brown testified that EKGs done during the employee's hospitalization in Pittsburgh in June 1991 show a change compatible with LVH.  Dr. Brown concluded that the employee's heart, because of the LVH, was not able to maintain blood pressure, thus causing vascular collapse.  Dr. Preston, a cardiologist, disagreed with that conclusion stating:  "Although Mr. Tompkins didn't have LVH, a heart with a mild amount of LVH would be better able to withstand non-cardiac shock than a heart without LVH."  Incidently, Dr. Lombardo corroborates this conclusion by finding, from a cardiac standpoint, the employee was stable on August 4, 1994 following his second gallbladder surgery.



Regarding the 1991 EKGs, Dr. Preston stated:  "[C]omputers are programmed to give multiple possible causes for ST and T wave abnormalities . . . .   In fact, Mr. Tompkins' EKG did not ever meet criteria for LVH, nor was it ever read as LVH . . . ."  As Dr. Arora confirmed and explained at the hearing, the computer generated an EKG printout which also recognized other possible explanations for the ST & T wave abnormalities including myocardial ischemia, lateral ischemia or digitalis effect.  Dr. Arora stated in his report, at page 38:



There is no evidence that there was acceleration of end-organ damage because of out-of-control hypertension at any time during Mr. Tompkins' medical follow-up.  Dr. Brown contends that Mr. Tompkins had developed left ventricular hypertrophy in 1991.  According to him it was noted during June of 1991 while work-up was done at Pittsburgh, Pennsylvania.  However, as noted above, the discharge summary from this hospital stay does not substantiate that information . . . .



It is not unusual for someone to develop left ventricular hypertrophy with hypertension of multiple years' of (sic) duration.  It is also noted that obesity in itself can cause left ventricular hypertrophy in the absence of hypertension.



Dr. Arora went on to point out that LVH can be genetically mediated and that age is another independent risk factor for LVH.  Thus, even if the employee had LVH, there could be multiple reasons for it, unrelated to the October 5, 1982 injury.  Even so, neither Dr. Lombardo nor Dr. Preston, both cardiologists, found any evidence of LVH.  As such, we find Dr. Brown's opinion that LVH was a significant factor in causing the employee's death is unsupported by the medical evidence.



Finally, Drs. Arora, Preston, Brown and Gonzales all agree that the presence of hypertension, which is fairly well controlled, is not considered a contraindication for surgery.  Dr. Brown testified in his deposition he was not the one who had given medical clearance for surgery for the employee and stated:  "It would not be appropriate in all cases for me to give medical clearance . . . ."  Dr. Arora, however, who has performed hundreds of presurgical evaluations for medical clearance for surgery, pointed out in his report at page 39:

The cardiac factors which are considered to be a significant surgical risk are:

1.  Aortic stenosis.

2.  Untreated uncontrolled congestive heart

    failure.

3.  History of ventricular arrhythmias.

4.  Recent myocardial infarction.

The presence of hypertension or left ventricular hypertrophy will not be considered a contra-indication for surgery as long as hypertension is fairly well controlled.



Both Drs. Brown and Gonzales agreed with Dr. Arora that the risks of death associated with septic shock are high.  (Brown depo. p. 17; Gonzales depo. p. 7.)



In his report at page 32, Dr. Arora stated:



It is to be noted that hypertension, left ventricular hypertrophy, coronary artery disease, dizziness or head trauma, or past craniotomies, have no bearing on patient survival following gram negative bacteremia and sepsis.



It should also be noted that in full-blown, bacteremia-associated septic shock, the mortality is greater than 50%.  This would mean that in a situation like Mr. Tompkins, where we are dealing with frank septic shock, the probability of dying is greater than 50% without regards to any other complicating factors.  In Mr. Tompkins there are additional factors that would worsen his prognosis.  These include:



1.  Old age.



2.  Relative neutropenia with white count of 7,700, 31% neutrophils, recorded by Dr. Alford in his consultation dated August 4, 1994.



3.  Inadequate antibiotic coverage with only Cefoxitin given until late in the game.  Appropriate antibiotic coverage was begun almost 24 hours after septic status had been noted and repeat surgery done.



Dr. Brown stated in his February 2, 1995 letter that the two craniotomies were substantial factors in the employee's not surviving his gallbladder procedures.  Dr. Brown also testified, however, that since the last of the employee's two prior craniotomies was three to four years before the gallbladder surgery, this couldn't be considered as a major concern for surgery.  (Brown depo. p. 19.)  Dr. Arora doubted that craniotomies had any bearing on the employee's ability to survive a septic shock.



Dr. Brown testified that the pressure on the cerebrospinal fluid from the anesthesia could cause the lining of the brain tissue at the cranitomy site to come apart.  Dr. Preston stated that even if it were plausible, which he doubted, it did not happen in this case.  Dr. Brown agreed this was a lessor factor in the employee's demise.  Based on Dr. Brown's opinion, we find the was not a substantial factor in the employee's death.



Finally, the estate asserted the chronic pain the employee endured and the stress associated with late payments of his workers' compensation claim benefits were substantial factors in his death.  Dr. Brown testified at page 78 of his deposition:



Chronic pain syndrome is a real nebulous type diagnosis that the factors are very difficult to study.  Of the papers I've read regarding this, there's almost no way to accurately measure the effect and degree of pain that one person perceives opposed to another, and that effect on their medical condition or risk of surgery or anesthesia.



At page 42 of his report, Dr. Arora rebutted this theory:



Acute trauma, acute pain, acute mental stress, physical exercise, all cause physiologic increase in blood pressure in a transient manner.  This happens whether or not one has hypertension.  Chronic mental stress, chronic pain, or sustained activity on the other hand does not alter blood pressure significantly.



In short, relying on the medical testimony and evidence summarized above, especially that provided by Drs. Arora and Preston, we find by a preponderance of evidence that the employee's death was not substantially caused by any factor arising from his work-related injury.  Specifically, we find the employee's hypertension was not work-related.  Additionally, based on Dr. Preston's testimony and our review of the EKGs as interpretted by Dr. Arora, we find the employee did not have LVH.  Finally, based on Dr. Arora's testimony and report, we find pain and stress were not substantial factors in the employee's demise.  Instead, we find his death was solely caused by complications arising from the gallbladder surgery and subsequent septic shock.  Accordingly, we conclude, by a preponderance of evidence, the estate's claim for death benefits must be denied.

III.  Penalties.



AS 23.30.155(e) provides for payment of penalties as follows:



If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.

It is undisputed the defendants timely filed a notice of controversion under subsection 155(d).



The estate claims a penalty on all compensation requested for the period of February 13, 1995 - August 3, 1995, the date of Dr. Arora's report.  When the estate filed for compensation on February 13, it attached the opinions of Drs. Brown and Gonzales stating the October 5, 1982 injury was a substantial factor in the employee's death.  The estate contends that without "sufficient evidence" to serve as a basis to controvert, the defendants owe penalties in accord with Harp v. Arco, 831 P.2d 352, 358 (Alaska 1992).



In this case, however, we have already found the employee entitled to no additional installments of benefits.  Accordingly, the issue of whether the controversion was in "bad faith," as suggested by the estate, is moot; no additional benefits are owed, such as to serve as a basis for computation of an award of penalties.



Moreover, as we have recognized, the employee arguably failed to timely provide a written notice of death under AS 23.30.100 or timely file a claim for hypertension-related benefits under AS 23.30.105.  We believe the defendants were prejudiced by this delay.  Therefore, we find the reasons given by the defendants in their notice of controversion provided as a sufficient basis to controvert.  Accordingly, we conclude the employee's claim for penalties must be denied.

IV.  Attorney fees and costs.



In this case, we have awarded no additional compensation benefits.  Accordingly, we find the employee's claim for associated statutory minimum attorney fees and costs must be denied and dismissed.  AS 23.30.145(a).


ORDER


The estate's claim for death benefits, penalties, attorney fees and costs is denied and dismissed.


Dated at Fairbanks, Alaska this 1st day of December, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown              


Fred G. Brown, 



Designated Chairman



 /s/ John Giuchici              


John Giuchici, Member



 /s/ Ray Kimberlin              


Ray Kimberlin, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Alton Tompkins, employee; Estate of Alton Tompkins, applicant; v. Alaska Int'l Constructors, employer; and Alaska Guarantee Association, insurer / defendants; Case No.8220569; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 1st day of December, 1995.



_________________________________



Cathy D. Hill, Clerk
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     � According to the defendants, this is the only pre-injury medical report they have been able to obtain showing the employee's blood pressure, because hypertension was never claimed as a work-related condition until February 13, 1995; all pre-injury medical records have been destroyed.


     �Based on our conclusions the employee's claim is denied on its merits below, we do not address the defendants' equitable defenses of laches, waiver and estoppel.  We do believe, however, that the defendants were prejudiced by the employee's failure to timely pursue his claim for hypertension-related benefits.  According to paralegal Janet Whetstone, pre-injury-date medical records concerning any history of hypertension were routinely destroyed after the passage of 7-10 years.  As discussed below, this is a sufficient basis to defeat the employee's claim for late payment penalties.





