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We heard these unconsolidated claims together to decide the preliminary issues of whether Applicant and her spouse were "employees" of Employer, and, if so, whether their injury occurred in the course and scope of their employment.  We held the hearing in Anchorage, Alaska on November 15, 1995.  Attorney and Paula M. Jacobson and Christine S. Schleuss represent Applicant, Ann E. Malone, individually and as surviving spouse and parent of dependent children of Jeffrey T. Malone, deceased.  Attorney Theresa Hennemann represents Employer, Lake and Peninsula Borough School District.  The record closed on November 15, 1995.


ISSUES

1. Whether Applicant and her spouse were "employees" of Employer. 


2. If so, whether they were acting in the course and scope of their employment at the time of the accident. 


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Applicant and her spouse, Ann and Jeffrey Malone, (the Malones) were husband and wife.  They both taught school in rural Kansas for about twelve years before coming to Alaska in the summer of 1994.  In early August 1994, they attended a teacher job fair in Fairbanks.  The Assistant Superintendent for Employer offered them teaching positions in Kokhanok, Alaska.  The school year commenced on August 23, 1994 with teacher in-service at King Salmon.


On August 16, 1995, the Malones arranged for a friend to fly them to Kokhanok in the friend's private plane.  They encountered weather problems and crash landed. The pilot and Mr. Malone both died in the crash.  Ms. Malone survived but sustained serious injuries.  


Ms. Malone testified she worked for 12 years as an elementary schoolteacher in Kansas before coming to Alaska.  She is not currently working.  She is still under medical care.  Ms. Malone testified she does not remember well the events before the accident.  She does not remember going to a job fair in Fairbanks, or meeting with Employer's representives. 


Ms. Malone generally remembers she and her husband planning to start work in a rural school district in Alaska.  She recalls the name of the village as Kokhanak.   She was concerned about needing a doctor for their children.  She does not recall making arrangements to go to Kokhanak but says they would have gone there to get prepared before school started.  She would have checked to see if they needed texts.  She thought they were employed by Employer.  She was "pretty sure" they had jobs.


Ms. Malone was asked to identify a two‑page letter which she purportedly wrote to her mother. (Employee's Exhibit 1a and 1b).  She does not remember writing the letter but said it was put together the "goony" way she would have done it.  The letter was typewritten except the salutation, "Hello! Love you!"  She recognized her handwriting.  She said she thought she wrote the letter.


Janis Fleischman testified for Applicant.  Ms. Fleischman has worked as a teacher for the Anchorage School District at the Stellar Alternative School for the past nine years.  Because of the wide range of subject and students taught at Stellar, she thinks teaching there is similar to teaching in rural Alaska.  She believes most dedicated teachers go to their assigned school to prepare for classes before the school year starts. 


 She first met with the Malones the night before the accident.  They talked about their  plans to teach in Kokhanok.  The Malones told her about how they were offered the positions.  Ms. Fleischman has also attended job fairs and, from what the Malones told her, there was "no question" in her mind the Malones had been hired.  


The Malones mentioned their plans to visit the school site the following day.  Ms. Fleischman suggested they find out what books, supplies, and equipment the school had while they were there.  She had access to used equipment in the Anchorage School District which might supplement their needs at Kokhanok.   She assumed the Malones could enter the school facilities when they arrived there.


Michelle Coburn testified for Applicant.  She resides in Anchorage with her husband, Bret.  She is the sister of Jeffrey Malone.  The Malones first came to Alaska to visit for two weeks in the summer of 1992.  They returned in the summer of 1993 to attend her wedding and stayed for most of the summer.  At that time, they became interested in teaching in Alaska and applied for positions at the school district in Kenai, Alaska.


The Malones returned to Alaska on June 10, 1994.  They had not arranged teaching jobs when they arrived.  Mr. Malone obtained  a job at Long's Drugs.   Later that summer, they attended a job fair in Fairbanks.  While attending the job fair, they called to announce they had jobs.


Ms. Coburn testified when they returned to Anchorage, the Malones started taking steps to get ready to go to their job site.  At first they were concerned about making sure they actually hired.  However, they were more confident after their meeting with the school principal, Sarah Hornberger.  Ms. Coburn also recalls Mr. Malone calling someone at the school district to verify whether they had the job. After the conversation, Mr. Malone told Ms. Coburn they were hired and that they should start shipping food supplies. 


Ms. Coburn testified the Malones spent "hundreds and  hundreds" of dollars on bulk food.  They bought 15 boxes of food after a telephone conference with a man in King Salmon.  Ms. Coburn helped them mail these boxes to Kokhanok.  Mr. Malone quit his job at Long's Drugs.  They bought four one-way tickets to King Salmon.  They also bought workbooks on trigonometry.


The Malones were concerned about several issues regarding going  to Kokhanok.  They were concerned about the availability of teaching materials.  Also, they were unsure about what supplies they should bring. They were particularly concerned about living arrangements because one of their children was diabetic.  Ms. Coburn understood they were flying out to Kakhanak to investigate  these concerns.


Ms. Coburn was asked to identify the two page letter marked as Employee's Exhibit 1a and 1b.  She said she recognized the type as a font found in the Coburns' computer system.  She said Ms. Malone used the same font to type other letters.  She recognized Ms. Malone's handwriting at the bottom.


Ms. Coburn commented on changes in Ms. Malone after the accident.  She is slower now but the most marked change is her memory.  Ms. Coburn believes Ms. Malone's short term memory has definitely been impaired.   


Bret Coburn testified for Applicant.  He is Mr. Malone's brother-in-law.  He testified the Malones moved to live in Alaska in June 1994.  Soon after they arrived, Mr. Malone obtained work at Long's Drugs. 


He stated the Malones attended a job fair in Fairbanks.  When they returned, they said they had been hired to teach at the school in Kokhanok.  Mr. Coburn asked Mr. Malone if he were sure he really had a job.  Mr. Malone said he had confirmed his hiring by talking to someone in the school district.   


Mr. Coburn said the Malones took several steps in preparation for their job in Kokhanok.  Mr. Malone quit his job at Long's.  They bought and shipped out four months worth of food.


The Malones decided to fly to Kokhanok because they were concerned about housing and availability of teaching supplies.  Mr. Coburn agreed the trip was worthwhile.  He suggested the Malones also confirm their food boxes were being properly stored.  He thought the Malones expected someone to meet them at the village. 


Ronald Jones testified for Employer.  He has worked for Employer for the past ten years, five of them as Assistant Superintendent.  His duties include interviewing prospective teachers.  Mr. Jones stated he does not hire teachers.  He interviews, checks credentials and makes recommendations  to the Superintendent who, in turn, may pass these recommendations on to the school board.  Only the school board hires teachers.


Mr. Jones testified he is familiar with the policies and procedures regarding teacher travel.  Employer's region covers most of the Alaska Peninsula.  As Assistant Superintendent, he  authorizes travel within the region.  He said the Superintendent must authorize travel outside the region.


 Mr. Jones said Employer subscribes to the Alaska Teacher Placement Service which  runs a job fair in Fairbanks.  The job fair is the source of most of its prospective teachers.  Because four vacancies arose in Kokhanok mid-summer 1994, Mr. Jones attended the job fair in August 1994 to find replacements.  


Mr. Jones interviewed several couples including the Malones.  They discussed the teaching contract and  benefits.  He testified he told them the school year lasted 187 work days starting August 23, 1994.  He did not specify their salary.  The business manager decides pay level according to their credentials and the union contract.  He showed them a copy of the salary schedule from which they could determine the pay for themselves. 


Mr. Jones ranked the Malones at the top of his list and was prepared to recommend them to the Superintendent.  He explained their hiring was contingent on approval by the school board.  The Malones said they were interested in the positions and Mr. Jones recommended them to the Superintendent.  According to Mr. Jones, the Superintendent did not recommend them to the school board because of the accident.


After the job fair, Mr. Jones said he had two phone conversations with the Malones.  The first call was in the early part of August.  They asked about the village, clothing, and shopping available.  Ms. Malone called again on the fourteenth or fifteenth of August.  They wanted to come out to visit Kokhanok to see what the village was like, investigate  housing, and possibly look at the school.  She mentioned they were flying with a friend.  Mr. Jones cautioned against flying with an inexperienced pilot.  Ms. Malone asked whether he would meet them to show them the school if they came out.  Mr. Jones said he would try. 


Mr. Jones next heard about the Malones' flight the next day or the morning of the flight.  He received a message that they would be in Kokhanok on the afternoon of August 16, 1995. 


He wanted to meet the Malones in Kokhanok because the air strip is almost two miles from town.  Very few people are in town in summer.  The Malones would have difficulty finding their way to the village and the school.   However, he believed the only value to the trip was their getting to know the town. 


Mr. Jones testified the Malones first brought up the subject of visiting Kokhanok at the job fair.  Mr. Jones told them Employer would not pay for it. He also advised against their visiting Kokhanok on their own.  He said the school was boarded up and everyone was gone.  There would not be much to see. 


Mr. Jones testified all authorized air travel must be by approved commercial carriers.  According to the union contract, Employer pays for a round trip from Anchorage to the teaching site and one trip to the nearest transportation hub during the school year.   All other travel must be pre-authorized.  Employer does not pay for unauthorized travel.  


For school year 1994, Mr. Jones testified in-service took place in King Salmon. All teachers were required to attend. Employer flew the teachers to in-service on August 23, 1995.  The school board met to approve the contracts on August 26, 1995. The teachers were paid for their in-service days. 


On cross-examination, Mr. Jones testified the Malones were his top choice. Once he selected them, he did not interview other candidates.  The superintendent agreed with his recommendation. The school board has never turned down the superintendent's recommendations. He fully expected the Malones would become teachers for Employer.


Mr. Jones conceded Employer did not forbid travel by non-commercial aircraft.  For example, a teacher could elect to fly directly to a village site before the school year started.  However, Employer would not pay for such travel. 


Sara Hornberger testified for Employer. She has worked as a principal for Employer since 1987.  She has been principal at Kokhanok for the past three years.  From 1976 to 1987, she served on Employer's school board. 


Ms. Hornberger is familiar with Employer's travel policies.  Except for trips in the negotiated contract, Employer must pre-authorize all travel. As principal, she must submit a travel calendar each year.  If Employer approves her requests, it arranges the travel. 


Each summer, at the end of the school year, Ms. Hornberger closes the school for the summer.  She boards the windows, locks the doors, and shuts down the generator.  All texts and supplies are stored in a supply room.  The rooms are not re-opened until she returns from in-service.  Without a key, it is not possible to get to the supplies during the summer. 


  Ms. Hornberger  met with the Malones on August 13 or 14, 1995.  Ron Jones had asked her to talk to them and give him her opinion.  They met for about an hour and one-half at the Barrett Inn as she was passing through Anchorage.  They discussed generally living conditions and teaching in Kokhanok. 


During the meeting, she told them housing was scarce and they might be living for a while in the school, but she was confident they would eventually find a place to live.  The Malones were concerned about what they would be teaching.  Ms. Hornberger could not tell precisely what subjects they would be teaching or their class size.


The Malones expressed an interest in travelling to Kokhanok before in-service.  Ms. Hornberger recalls they were primarily concerned about housing and living conditions.  She discouraged them from doing so.  She told them most of the people were gone and the school was closed.  She also warned them about the dangers of flying in that region.  Based on their discussions, Ms. Hornberger  did not expect them to fly to Kokhanok before in-service.   She was "stunned" when she heard about the crash.


On cross-examination, Ms. Hornberger stated there is nothing in writing which prohibits travel to a site in a private plane.  She also stated she recommended the Malones mail supplies to Kokhanok before in-service. 


Several other witnesses testified by deposition.  We have reviewed the deposition testimony of Janice Boothe, Joan Junger, Dennis Niedermeyer, Judy Anderson, Hope Wing, Richard Abbott, and Frank Hill.  We found their testimony either irrelevant to the issues in dispute or cumulative. 


Employer contends the Malones were not employees of Employer at the time the accident.  It maintains Mr. Jones was not authorized to hire teachers, the terms of employment were not sufficiently definite, and all contracts are subject to approval by the school board.  Employer argues an express contract of hire did not exist between the Malones and Employer.  Employer also argues an implied contract did not exist because Employer did not request the Malones travel to the village and they were not acting  under its direction and control. 


Even if the Malones were employed by Employer at the time of the accident,  Employer contends they were acting outside the course and scope of their employment.  It maintains the trip  to Kokhanok took place before the school year began and was entirely voluntary and personal in nature.  Therefore, Employer argues  the travel was not incidental to the Malones' duties as school teachers.


Applicant contends she and Mr. Malone were employees of Employer at the  time of their accident.  She asserts Mr. Jones had apparent, if  not express, authority to offer them employment.  She  maintains Employer offered them employment and they accepted.  Applicant argues the approval by the school board was a mere formality which does not bar finding an Employee-Employer relationship for the purpose of workers' compensation.


Since they were employees for the purpose of  workers' compensation, Applicant contends their travel to Kokhanok was foreseeable and furthered the interests of Employer.  She maintains the trip was incidental to their employment and falls within its course and scope. 


FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.  Were the Malones  "employees" of Employer?


AS 23.30.265 provides in part:


(12) "employee" means an employee employed by an employer as defined in (13) of this section;


(13) "employer" means the state or its political subdivision or a person employing one or more persons in connection with a business or industry coming within the scope of this chapter and carried on in this state.


Before an employee/employer relationship arises for the purpose of workers' compensation, an express or implied contract of employment must exist.  Alaska Pulp Corp. v. United Paperworkers Intern. Union 791 P.2d 1008  (Alaska 1990)  (citing  Childs v. Kalgin Island Lodge, 779 P.2d 310, 313 (Alaska 1989)). The formation of an express contract requires an offer encompassing its essential terms, an unequivocal acceptance of the terms by the offeree, consideration and an intent to be bound.  Hall v. Add‑Ventures, Ltd., 695 P.2d 1081, 1087 n. 9 (Alaska 1985).  The presumption of AS 23.30.120(a)(1) does not apply to the question of whether an employment relationship existed between the worker and employer. Alaska Pulp Corp. 791 P.2d 1008, 1011.


Assistant Superintendent Jones admits Employer authorized him to offer employment to prospective teachers.  We find Employer offered employment to the Malones through Mr. Jones.  He showed them the salary schedule and indicated the general nature of their assignment. Although Mr. Jones did not state the exact pay and assignments, we find the terms of the offer were sufficiently certain to form an enforceable contract upon acceptance.  We further find the Malones unequivocally accepted Employer's offer.


Employer contends it did not hire the Malones because their employment was contingent upon approval of Employer's school board.  We find Childs v. Kalgin Island Lodge, 779 P.2d 310 (Alaska 1989) is on point.  In Childs, a professional pilot sought employment with a remote lodge.  The father of the corporate president and owner interviewed him.  The final hiring decisions normally rested with the lodge's corporate president and board of directors.   The father's recommendations regarding hiring were given great weight and would be seriously considered.


Another panel heard the case and concluded the pilot had no contract of hire with the lodge because the formal hiring  process was not complete.  On appeal, the supreme sourt found the  panel incorrectly concluded that employee/employer relationships exist only when an express contract for hire is finalized by completion of the hiring process.  In so holding, the court stated: "This  court has never declared that express contracts are formed only after  the formal hiring process is complete. . . . "   Childs, 779 P.2d at 313.


The facts here are similar to Childs.  Although the ultimate decision to hire rested with the school board, Mr. Jones testified the board has always accepted the Superintendent's recommendation. We find the the Malones were outstanding candidates.  Nothing in their records contraindicated approval.  Mr. Jones fully expected them to become teachers.  We conclude the school board's approval of their contract was a mere formality.


 We note additional evidence supports finding an employment relationship.  Both Assistant Superintendent Jones and  Principal Hornberger suggested the Malones start mailing food and supplies  to Kokhanok.  Employer directed them to purchase tickets to King Salmon.  Most significantly, they were to be paid as teachers  while attending required in-service.  We find Employer's conduct created the reasonable expectation in the minds of the Malones that they were under a contract of hire.   


Based on the foregoing, we conclude an express contract existed between the Malones and Employer at the time of the accident.


2.  Were the Malones acting in the course and scope of their employment at the time of the accident?


AS 23.30.120(a) provides in part: 


In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter. . . .


The AS 23.30.120(a)(1) presumption applies to the issue of whether the employee's conduct occurred in the course and scope of employment.  Marsh v. Alaska Workmen's Compensation Board, 584 P.2d 1134, 1136 (Alaska 1978).  For the presumption under AS 23.30.120(a)(1) to attach, the employee initially must show some evidence of a preliminary link between his or her activities and the job.  Grainger v. Alaska Workers' Compensation Board, 805 P.2d 976, 977 (Alaska 1991); Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  


Once the employee produces some evidence that he was injured while acting in the course and scope of employment, a statutory presumption of compensability arises.  Providence Washington Ins. Co. v. Bonner, 680 P.2d 96, 98-99 (Alaska 1984).  The injury is presumed to be compensable unless the employer can present "substantial evidence" to rebut the presumption.  "Substantial evidence" is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).


The presumption of compensability shifts only the burden of production and not the burden of persuasion.  Therefore, the evidence tending to rebut the presumption must be examined by itself.  Veco. Inc. v. Wolfer, 693 P.2d 865, 869 (Alaska 1985).  In deciding whether the presumption of compensability has been overcome, we cannot weigh the evidence tending to establish causation against the rebuttal evidence.  We must view the rebuttal evidence in isolation. Id.


If an employer is successful in overcoming the presumption the presumption drops out and the employee has the burden of proving all elements of the claim by a preponderance of the evidence.  Municipality of Anchorage v. Carter, 818 P.2d 661, 664 (Alaska 1991); Veco, Inc. v. Wolfer, 693 P.2d at 870.  Any weighing of testimony occurs after the presumption has been overcome.  Norcon Inc. v. Alaska Workers' Compensation Board, 880 P.2d 1051, 1054 (Alaska 1994).


As applied to course-and-scope issues, the mere filing of a claim does not give rise to the presumption.  There must be some evidence that the claim arose out of, or in the course of, employment.   Resler v. Universal Servs., Inc.,  778 P.2d 1146 (Alaska 1989).  Burgess Const. Co. v. Smallwood,  623 P.2d 312 (Alaska 1981).  


We first consider whether Applicant has adduced sufficient evidence to trigger the presumption.  Unfortunately, because of her injury, Ms. Malone does not recall any conversations with representatives of Employer.  She does not remember arranging to go to Kokhanok. The only connection Ms. Malone makes between the airplane trip and Employer is her belief that they would have gone to Kokhanok, if they could, to get prepared before school started.


We fail to find in the record affirmative evidence the Malones travelled to Kokhanok as part of their employment.  The Coburns testified the Malones were concerned about the kinds of teaching materials available.  They also said they understood the Malones were flying out to Kokhanok to investigate these concerns.  However, the Coburns could not say what the Malones were doing in the way of investigation.
  Ms. Fleischman testified most dedicated teachers go to their schools to prepare for classes before the school year starts.  However, she also assumed the Malones had full access to school facilities. 


 We do not regard an expression of belief that the Malones  would have, or should have, travelled to the school site to prepare for teaching as evidence they actually did so.  As a  result, we find the Malones do not have the benefit of the presumption.  We conclude the Malones have failed to carry their burden of proof.


Even if we found the Malones established a link between their trip and their employment, we would find Employer overcame the presumption with substantial evidence.  Mr. Jones testified he told the Malones that Employer would not authorize travel to their site before in-service.  He said the Malones would not have access to school supplies and could not have accomplished any educational purpose because the building was shut down for the summer. 


Mr. Jones also testified Employer does not, as a matter of policy, authorize travel by non-commercial carriers.  He said he specifically admonished the Malones not to fly to Kokhanok with a friend.  His testimony was corroborated by Ms. Hornberger who also discouraged them from coming to Kokhanok before in-service.  Accordingly, we would find Employer rebutted the AS 23.30.120(a)(1) presumption with substantial evidence.


Having found Employer overcame the presumption with substantial evidence, we would also find by the preponderance  of the evidence that the injury did not occur in the course and  scope of employment.  We begin our analysis with AS 23.30.265(17) which defines an "injury" to include an "accidental injury or death arising out of and in the course of employment."   "Arising out of and in the course of employment" is defined  at  AS 23.30.265(2) to include:


. . . employer‑required or supplied travel to and from a remote job site; activities performed at the direction or under the control of the employer;  and employer‑sanctioned activities at employer‑provided facilities;  but excludes . . .  activities of a personal nature away from employer‑provided facilities.


As indicated, Mr. Jones said he told the Malones that Employer would  not authorize travel to Kokhanok before in-inservice and Ms. Hornberger said she specifically advised against it.  We find the testimony of Jones and Hornberger credible and unrebutted.   Based on their testimony, we find Employer did not require the Malones to travel to Kokhanok on August 16, 1995.  We similarly find Employer did not supply or arrange travel to the school site on that day.  Since Employer did not arrange the travel, we find the aircraft was not an "employer-provided" facility.  We therefore conclude the travel to the  school site on August 16, 1995 does not fall within any of the activities defined as "arising out of and in the course of employment" under  AS 23.30.265(2). 


We further find the Malones' travel to Kokhanok was an  activity of a personal nature.  The Coburns testified they went there to investigate housing and living conditions.  The accident obviously occurred away from employer-provided facilities.  We therefore conclude their travel fell within the specific exclusion of "activities of a personal nature away from employer‑provided facilities."


Applicant contends the activities enumerated under AS 23.30.265(2) are not exclusive.  She maintains their trip to Kokhanok fell within the course and scope of their employment  because it was "reasonably foreseeable and incidental" to their employment. 


Applicant relies on Witmer v. Kellen, 884 P.2d 662 (Alaska 1994). In Witmer, the president and sole shareholder of a restaurant franchise was injured while riding as a passenger in a vehicle driven by the manager.  Although the manager was pursuing a business purpose, the president testified he was  accompanying him to take a break from work.  The court found the president's decision to accompany the manager on a job‑related errand was  both reasonably foreseeable and contemplated by his employment.  The court held, as a matter of law, the president's presence on manager's business errand necessarily related to his employment, even if the president considered his presence to be wholly unrelated to the business.


We find Witmer distinguishable on its facts.  The court considered significant the president's history of accompanying  the manager on errands in the past, his lack of interaction with the manager outside the workplace, his supervisory position, and the flexibility he had to define and control his work activities.  The court found  a strong nexus between the president's  employment and his injuries, despite the personal satisfaction he may have  derived in accompanying the manager on his errands.  Accordingly, the court concluded that his injuries arose out of and in the course of employment as a matter of law.  Id. at 665.


In contrast to Witmer, we find scant evidence of a nexus between the Malones' flight to Kokhanok and their employment.  The trip took place before the school year began.  Employer did not direct them to go there.  Other than inform Employer they were coming, they made no arrangements to achieve their ostensible employment purpose of preparing to teach.  We find the Malones' desire to preview their future living conditions was natural and foreseeable.  However, we do not find their trip was "reasonably foreseeable and incidental" to their employment.


Based on the foregoing, we conclude Applicant and her spouse were not acting in the course and scope of their employment at the time of the accident.


ORDER

1.  Applicant and Jeffrey T. Malone were employees of Employer. 


2.  The application for benefits by Ann Malone and the application for Jeffrey Malone are denied and dismissed.


Dated at Anchorage, Alaska this 8th day of December, 1995.







ALASKA WORKERS' COMPENSATION BOARD



 /s/ Tim MacMillan             


Tim MacMillan, 



Designated Chairman



 /s/ Patricia Vollendorf        


Patricia Vollendorf, Member


CONCURRING AND DISSENTING OPINION OF MEMBER STEVE HAGEDORN


I concur with the majority's conclusion that the Malones were not acting in the course and scope of their employment at the time of the accident.  However, I would also find the Malones were not employees of Employer for the purpose of workers' compensation.  According to the unrebutted testimony of the Mr. Jones and Ms. Hornberger, Mr. Jones was not authorized to hire teachers.  Mr. Jones testified he made this fact clear to Employee.  Therefore, I  believe we have no basis to find either express or apparent authority of Mr. Jones to hire the Malones.


Furthermore, Ms. Hornberger testified contract approval was not automatic.  In the past while a member of the school board, she testified the board closely scrutinized the Superintendent's recommendations.  


I believe Childs is distinguishable on its facts.  In Childs, the worker was performing services at the direction of the employer  when the injury occurred.  Here, the Malones were not obliged to perform any services until a week later.  I believe the court in Childs was concerned that employers would use the device of formal approval of contracts to evade their workers' compensation obligation.  This policy does not apply where the unapproved contract does not require services when the injury occurs.


Other than the foregoing objections, I otherwise concur with the majority's opinion.



 /s/ S.T. Hagedorn          


S. T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Ann E. Malone, employee / applicant and Jeffrey T. Malone, deceased employee, Cameron Elias Malone and Mathew Malone, minors, and Ann E. Malone, widow / applicants; v. Lake and Peninsula Borough School District, employer; and  Alaska National Insurance Company, insurer / defendants; Case Nos. 9427158 and 9427159; and dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 8th day of December, 1995.

                             _________________________________

                             Charles E. Davis, Clerk

SNO

�








     � Although not required for our decision, we would not find an implied contract existed between Employee and Employer at the time of the accident.  An implied contract requires "the manifestation of consent by one party to another that the other shall act on his behalf and subject to his control, and consent by the other so to act." Childs 779 P.2d 310, 314 (citing 9 W. Jaeger, Williston on Contracts Sec. 1012, at 4�5 (3d ed. 1967)).  We find no evidence of manifestation of control and consent regarding the trip to Kokhanok.  Similarly, we find no evidence of the try-out exception to the contract of hire requirement.


     �  We find Ms. Malone and Ms. Coburn authenticated the letter to Ms. Malone's mother.  However, we find the probative value limited to Ms. Malone's state of mind regarding employment by Employer.  There is no reference in the letter to their trip to Kokhanok.


     � We limit our reliance on the Coburns' uncorroborated hearsay testimony to support findings of fact. AS 23.30.115(a); 8 AAC 45.112.  





