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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MICHAEL LAWSON,



)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9117866

INDEPENDENT STEEL ERECTORS,

)








)
AWCB Decision No. 95-0338




Employer,


)








)
Filed with AWCB Fairbanks



and




)
December 8, 1995








)

ALASKA NATIONAL INS. CO.,

)








)




Insurer,


)




  Defendants.

)

___________________________________)



The employee's claim for attorney fees was decided at Fairbanks, Alaska on November 30, 1995 based on the written record.  The employee was represented by attorney Lawrence Kenworthy.  The defendants were represented by attorney Theresa Henneman.  The record was deemed closed at the time of our deliberation.



It is undisputed the employee injured his right knee on June 28, 1991 when working for the employer.  There were complications arising from the treatment and, after additional treatment, the employee developed abdominal pain.  In a decision and order issued on September 11, 1995, we found, among other things, the employee was eligible for medical benefits and continuing temporary total disability benefits:  Lawson v. Independent Steel Erectors, AWCB No. 95-0240 (September 11, 1995)(Lawson I).  Although we directed the parties to submit briefs on an award of attorney fees by September 14, 1995, the defendants appealed the underlying decision and, inadvertently, our file was sent to Anchorage to be processed for appeal.  Upon having the file returned, we deliberated and prepared this attorney fee award.


FINDINGS OF FACT AND CONCLUSIONS OF LAW


Attorney Kenworthy requests an award of reasonable attorney fees, under AS 23.30.145(b), for his successful prosecution of this case.  AS 23.30.145 states:

 (a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation contro​verted and awarded.  When the board advises that a claim has not been controverted, but further advis​es that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensa​tion awarded.  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficia​ries.

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.

(c) If proceedings are had for review of a compensation or medical and related benefits order before a court, the court may allow or increase an attorney's fees.  The fees are in addition to compensation or medical and related benefits ordered and shall be paid as the court may direct.



According to his Affidavits of Attorney Fees and Costs, filed on August 7, 1995, attorney Kenworthy billed 75.8 hours on this case between February 7, 1994 and August 6, 1995, for a total of $12,758.00.  Prior to June 15, 1994 attorney Kenworthy billed his time at $140.00 per hour; thereafter, he billed at $175.00 per hour.  On those same affidavits, attorney Kenworthy states $4,942.35 was spent on medical records and depositions, telephone calls, copying costs and postage.  The employee has also filed numerous earlier affidavits of itemizations of costs and fees totalling $7,879.72.  We note, however, many of these earlier entries are also listed in the affidavits filed on August 7, 1995.  Accordingly, we find the employee is not entitled to an award for duplicated attorney fee entries.



In addition to objecting to the duplicate entries, the defendants contend the issue of causation, which generated most of the costs and fees, was not in dispute.  The defendants distinguish the previously identified prostatis, hernia and back diagnosis as being not work-related, though these diagnoses had been advanced as possible explanations for the employee's abdominal problems.  The defendants deny, however, these diagnoses were associated with the groin, testicle and thigh problems which the defendants now admit were work-related.  We disagree.  Until the defendants' medical examiner, Jose Ochoa, M.D., directly connected the employee's abdominal condition to his work-related injury treatment, the defendants continually resisted any liability for abdominal treatment.  Despite the time and expense involved in reaching a satisfactory explanation for the employee's condition, we find the employee retained an attorney to assist him in resolving the related delay.  Accordingly, we find the employee's attorney should be compensated for his time spent on this effort.



The defendants also object to paying about $500 in costs and fees connected with the appeal of previous Board decisions.  Under AS 23.30.145(c) these expenses are awardable by the appellate courts.  Accordingly, we find we have no jurisdiction to award these costs and fees.



The defendants object to paying fees associated with issues in which the employee did not prevail.  For example, the employee failed in attempts to bifurcate issues.  He also unsuccessfully attempted to avoid attending an employer-scheduled medical evaluation and lost at a hearing on a petition to compel attendance.  He also lost an unrelated petition for reconsideration.  Finally, the defendants object to payment of fees charged in connection with a third party lawsuit and for time spent on clerical duties or otherwise excessive costs.  In each respect we agree with the defendants; we find the employee is not entitled to an award of costs and fees in connection with each of these issues.



We have considered the nature, length, complexity, benefits received and the contingent nature of workers' compensation cases.  AS 23.30.145; Bignell v. Wise Mechanical Contractors, 220 P.2d 490 (Alaska 1986).  This claim for compensation was of intermediate duration and was unusual and complex because  of the difficulty in identifying the cause of the employee's condition.  The benefits awarded in Lawson I were a majority of those requested, although the request for  a permanent partial impairment rating was deemed premature.  After considering each of these factors, in light of the documented fees listed on numerous affidavits of attorney fees, we find an award of attorney fees in the amount of $10,000.00 is appropriate in this case.  Concerning the employee's claimed litigation costs, we find $4,210.35 is payable in connection with the August 7, 1995 affidavits, and $1,924.42 is payable from the previous affidavits of costs.


ORDER


The defendants shall pay the employee's attorney fees in the amount of $10,000.00 and his litigation costs totalling $6,134.77.


Dated at Fairbanks, Alaska this 8th day of December, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s Fred G. Brown             


Fred G. Brown, 



Designated Chairman



 /s/ John Giuchici            


John Giuchici, Member



 /s Ray Kimberlin             


Ray Kimberlin, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Michael Lawson, employee / applicant; v. Independent Steel Erectors, employer; and Alaska National Ins. Co., insurer / defendants; Case No.9117866; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 8th day of December, 1995.

                             _________________________________

                             Cathy D. Hill, Clerk
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