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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

TINA CURTISS,




)








)




Employee,


)




  Applicant,

)
INTERLOCUTORY








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9320813

FIRST NATIONAL BANK OF ANCHORAGE,
)








)
AWCB Decision No. 95-0339 




Employer,


)








)
Filed with AWCB Anchorage



and




)
December 11, 1995








)

AMERICAN NATIONAL FIRE,


)








)




Insurer,


)




  Defendants.

)

___________________________________)



This matter came before us on the written record in Anchorage, Alaska on the parties' joint petition for a second independent medical evaluation (SIME).  The parties completed and filed supporting documentation on November 13, 1995, to be heard on the written record.  The record closed on November 28, 1995. Michael Jensen represents the employee.  Attorney Patricia Zobel represented the employer.  


ISSUE

Whether we should exercise our discretion under AS 23.30.095(k) and order an SIME.  


SUMMARY OF THE EVIDENCE AND ARGUMENTS 


On September 29, 1995 the employee filed a Report of Injury following an alleged ongoing adverse reaction to photographic chemicals.  The parties do not dispute she was exposed to such chemicals through her job with the employer.  At issue is the cause, compensability and degree of permanent partial impairment of the employee's facial pain and facial tic douloureux.  The parties do not dispute she suffered an upper air passage defect from the exposure.  The parties do dispute, however, the employee's permanent partial impairment (PPI) rating of this upper air passage defect.  


The employee's treating physician, Michael Orzechowski, M.D., M.P.H., R.N., states in pertinent part:


Allergic sinusitis secondary to exposure to printing chemicals (developer and fixative), stable as long as there is no exposure to these chemicals.  It is expected that at no time in the future will the patient's partial permanent impairment from allergic sinusitis with left facial tic douloureux associated with exposure to photo chemicals be expected to change; however, they are well controlled by avoiding exposure.  The moderately severe uncontrolled left facial neurologic pain prevents the patient from performing any significant, useful life activity, including her occupation and this is evaluated per "AMA Guides to Evaluation of Permanent Impairment' 1993 edition, Table IX, pate 145, chapter 4 of the nervous system with a minimum of 15% of impairment of the whole person.  These diagnosis and this impairment is stable. . . .


On chapter 9, page 231, evaluation of air passage defect, Table V, the patient is a Class II of air passage defects.  The air passage defect is 15% for a Class II, ranging from 11-29%.  The fine value chart on page 322 combines 15 plus 15 equaling 28% impairment of the total person. 

(Orzechowski July 11, 1995 report, at 3). 


Norman Wilder, M.D. performed an independent medical examination at the employer's request.  In his August 7, 1995 report, Dr. Wilder states:


Left facial pain; difficult to separate from a variety of other musculoskeletal complaints and headaches and history of migraines and muscular tension.  It certainly does not sound like classical tic douloureux, and if it is I cannot relate this in any way to chemical exposures.  Whether or not her symptoms of facial swelling, nasal drainage and bloody discharge, and watery eyes are secondary to an allergic phenomena or merely irritative is hard to tell, but there certainly does seem to be a direct association with the variety of chemicals.

(Id. at 4).


The patient denied any problems of any type related to her lower respiratory tract, and as such then does not have a pulmonary condition.  

(Id. at 6).


I do not feel that she has "tic douloureux" based upon the report of Dr. Pervier.  Furthermore, as indicated, my discussion with another neurologist indicates that even if this were tic douloureux I would be unable to directly associate it with the chemical exposures.

(Id. at 7). 

When asked about the employee's allergic sinusitis, Dr. Wilder responded:


I do not believe she has a permanent impairment rating as she seems to have absolutely no limitations or impairment provided she avoids exposure to the chemicals.

(Id. at 8).


The parties filed a joint petition for a SIME.  They  agree an ENT/pulmonary specialist should perform the examination.  The parties also stipulated to the examination being performed by Dr. Sheldon Spector, M.D.  The parties enclosed a curriculum vitae of Dr. Spector's qualifications.  His qualifications include internal medicine, with a specialties in allergy and clinical immunology.  The employee has been examined by Beth Baker, M.D., and Norman Wilder, M.D., two of the physicians on the Board's list of doctors.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(k) provides in pertinent part:



In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.


We find, based on the medical reports of Drs. Wilder and Orzechowski, there is a medical dispute regarding causation,  compensability, and degree of impairment of the employee's present claim of injury.  We find the parties agree to our ordering an SIME.  Because the parties agree and because we find an SIME will assist us in deciding the disputes, we exercise our discretion under AS 23.30.095(k) and order an SIME on these issues. 


We find the SIME must be performed by a physician on our list unless we find the physicians on our list are not impartial or lack the qualifications or experience to perform the examination.  If we find the physicians on our list are not impartial or lack the qualifications, we may accept recommendations from the parties. If both the employee and the employer recommend the same physician, that physician will be selected to perform the examination.  8 AAC 45.092(f).  The employee has been examined by Dr. Baker and Dr. Wilder, the two internists on our list.  Because of these earlier examinations, we find these doctors would not be impartial.  We further find, a physician specializing in internal medicine would best be able to perform the examination.  The parties have stipulated to the examination being performed by Dr. Spector, a physician specializing in internal medicine.  Because of this stipulation, we select Dr. Spector to perform the examination. 


ORDER

1.
An SIME shall be conducted regarding causation,  compensability, and degree of impairment for the employee's present claim of injury. Dr. Spector shall perform the SIME.


2.
The parties shall proceed as follows:


A.
All filings regarding the SIME shall be directed to Workers' Compensation Officer Cathy Gaal's attention.  The parties may submit up to three questions by January 5, 1996 for us to consider including in the letter to the SIME physician.  The questions must relate to the issues currently in dispute under AS 23.30.095(k) - causation,  compensability, and degree of impairment of the employee's present claim of injury. 


B.
The employer shall prepare two copies of all medical records in its possession, including physicians' depositions, put the copies in chronological order by date of treatment, number the pages consecutively, put the copies in two binders, and serve the binders on the employee with an affidavit verifying the binders contain copies of all the medical records in the employer's possession regarding the employee.  This must be done by December 18, 1995.  


C.
The employee shall review the binders.  If the binders are complete, the employee shall file the binders with us by January 5, 1996, together with an affidavit stating the binders contain copies of all the medical records in the employee's possession.  If the binders are incomplete, the employee shall prepare three copies of the medical records, including physicians' depositions, missing from the first set of binders.  The employee shall place each set of copies in a separate binder as described above.  The employee shall file two of the supplemental binders with us,  the two sets of binders prepared by the employer, and an affidavit verifying the completeness of the medical records.  The employee shall serve the third supplemental binder upon the employer together with an affidavit stating it is identical to the binders filed with us.  The employee shall serve the employer and file the binders with us by January 5, 1996.


D.
If either party receives additional medical records or doctors' depositions after the binders have been prepared and filed with us, the party shall prepare three supplemental binders as described above with copies of the additional records and depositions.  The party must file two of the supplemental binders with us within seven days after receiving the records or depositions.  The party must serve one supplemental binder on the opposing party, together with an affidavit stating it is identical to the binders filed with us, within seven days after receiving the records or depositions. 


E.
The parties shall specifically identify the film studies which have been done and which films the employee will hand carry to the SIME.  The employee shall prepare the list by December 18, 1995, and serve it on the employer.  The employer shall review the list for completeness.  The employer shall file the list with us by January 5, 1996.

 
F.
Other than the film studies which the employee hand carries to the SIME and the employee’s conversation with the SIME physician or the physician’s office about the examination, neither party shall contact the SIME physician, the physician’s office, or give the SIME physician anything else, until the SIME physician has submitted the SIME report to us. 


G.
If the employee finds it necessary to cancel or change the SIME appointment date or time, the employee shall immediately contact Workers' Compensation Officer Cathy Gaal and the physician’s office.


Dated at Anchorage, Alaska this 11th day of December, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s Patricia Huna             


Patricia Huna, 



Designated Chairman



 /s/ Florence Rooney          


Florence Rooney, Member



 /s Darrell Smith             


Darrell Smith, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Tina Curtiss, employee / applicant; v. First National Bank of Anchorage, employer; and American National Fire, insurer / defendants; Case No. 9320813; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 11th day of December, 1995.

                             _________________________________

                             Brady D. Jackson, III, Clerk
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