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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

DAVID BEAN,




)








)




Employee,


)




  Respondent,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9131492

SEALAND SERVICES,



)








)
AWCB Decision No. 95-0340




Employer,


)








)
Filed with AWCB Anchorage



and




)
December 11, 1995








)

CRAWFORD & COMPANY,



)








)




Insurer,


)




  Petitioners.

)

___________________________________)


We heard the employer's petition for a dismissal of the employee's claim on September 7, 1995 in Anchorage, Alaska.  The petition was decided on the written record.  Attorney Joseph Kalamarides represents the employee.  Attorney Patricia Zobel represents the employer.  On October 6, 1995, a previous panel issued Bean v. Sealand Services, AWCB Decision No.  95-0267 (October 6, 1995)(Bean I).  In Bean I, the panel requested additional briefing.  We closed the record on November 15, 1995 when we next met after the parties filed the requested briefing.  


ISSUE

Whether to grant the employer's petition, under AS 23.30.105(a), to dismiss the employee's claim for compensation.  


SUMMARY OF THE EVIDENCE

On January 6, 1992, the employee filed a Report of Injury for injuries to his left arm, lower back, and both knees.  He claimed years of driving trucks for the employer caused the injuries.  The employee stated that the date of his injury was December 27, 1991. 


The employer paid the employee compensation through March 2, 1992, the date the employee returned to work for the employer.
 The employee describes his return to work as follows:


Q.
When were you released?


A.
About a -- About a month after -- after the doctor had signed me off in Spokane saying I could go back to work.  When they finally told me I could go back to work that was a good, I don't know, two, three weeks, a month later. . . .

(Bean dep. at 38).


A. 
Felt pretty good after being off work for three months.  I felt pretty good when I saw that doctor down there, too, that's --that's why he didn't write -- that's why he wrote the report he did.


Q.
And then what happened after you went back to work?


A.
Same thing all over again.  Incapable of doing my -- doing my job the way I had been.


Q.
Did you have a full schedule the summer of `92 or not?


A.
Yes, I took as much time as possible off from -- somewhere in that area, in that time period, on 'til I quit I -- took more time off all the time.  When I could get off, I took off.  Sometimes you just can't get off.  But it would help if I had a day off and heal up a little bit and then I could go back to work for a little bit. 


Q.
And then was anything different in March of `93 when you finally left work, or what happened between -- 


A.
-- It just -- It just got to be where I couldn't -- couldn't do it any longer. . . .

(Id. at 42).


On March 16, 1992 the employer filed a controversion notice controverting "all benefits related to; lumber spine, both knees, cervical spine, right femur, bilateral shoulder impingement." 


The employee worked until approximately March 15, 1993, but he "was kept on the books until March 31, 1993." (Id. at 10).  In a March 31, 1993 report, the employee's treating physician, Loren Halter, D.O., determined he was incapable of returning to work.  On December 22, 1994 the employee filed an Application for Adjustment of Claim for permanent total disability (PTD) and attorney fees.  At a March 21, 1995 prehearing conference, the employee amended his claim as follows: "PTD from 3-15-93 thru continuing or in alternative PPI; attorney's fees and costs."  (Prehearing Summary, April 3, 1995). 


On June 1, 1995 the employer filed a petition to dismiss the employee's claim for compensation and medical benefits.  The employer argued the claim for compensation is barred under AS 23.30.105(a) as the employee filed a claim for benefits more then two years after March 17, 1992, the date of the employee's last compensation payment.  The employer also argues the claim for medical benefits is barred under AS 23.30.095(a), and the doctrine of laches, because the employer is obligated to provide medical treatment for only a period of two years after the date of the employee's injury.  


The employee responded, stating he filed his claim for benefits shortly after disablement.  The employee argues March 15, 1993, the date of disablement, should be used when determining the time constraints under AS 23.30.105(a), AS 23.30.095(a) and the doctrine of laches.  The employee argues we should not consider the date of the last payment of compensation as the date which starts the running of the two-year statute of limitations in AS 23.30.105.


In Bean I, the panel deferred a decision on the employer's petition to dismiss the employee's claim for medical benefits until the final hearing on the merits of the claim.  The panel also requested additional briefing on latent defects prior to a consideration of the employer's petition to dismiss the employee's claim for compensation under AS 23.30.105(a).  


FINDINGS OF FACTS AND CONCLUSIONS OF LAW

The employer argues the employee's claim should be dismissed under AS 23.30.105, which provides in pertinent part:


(a)  The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee's disability and its relation to the employment and after disablement. . . , a claim may be filed within two years after the date of the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215. It is additionally provided that, in the case of latent defects pertinent to and causing compensable disability, the injured employee has full right to claim as shall be determined by the board, time limitations notwithstanding.


The court in Grasle Co. v. Alaska Workmen's Comp. Bd., 517 P.2d 999, 1001-1002 (Alaska 1974), construed this statute.  The court stated:



We must decide how the confusing limitation of actions section, AS 23.30.105, applies to Raith's claim, and whether the Board made a supportable finding that the claim was timely filed under the "latent defects" provision of the statute.



AS 23.30.105(a) contains three sentences of potential applicability to claims for physical injury.  The first establishes a two-year limitation commencing when "the employee has knowledge of the nature of his disability and its relation to his employment and after disablement."  Previously we concluded that "knowledge" imports also chargeable knowledge.  [footnote omitted].



We come now to the 1962 amendment, which provided that full right to claim should exist, "time limitations notwithstanding", [sic] where the disability is caused by "latent defects. . . ."  It appears clear to us, however, that by "defects" the legislature intended "injury". [sic]  The term "latent injury" has a generally accepted meaning, and we hold in accordance therewith that an injury is latent so long as the claimant does not know, and in the exercise of reasonable diligence (taking into account his education, intelligence and experience) would not have come to know, the nature of his disability and its relation to his employment.  This test is identical to the one set forth in the first sentence of AS 23.30.105(a) which determines the commencement date of the two-year statute.


In addition, the court has held that the test for judging timeliness for filing a claim is when a reasonably prudent person would recognize the nature, seriousness and the probable compensable character of the injury or disease.  Fox v. Alascom, Inc., 789 P.2d 1154, 1158 (Alaska 1989).


In 2B A. Larson, The Law of Workmen's Compensation § 78.41 (1994), Professor Larson also discusses the issues to be con​sidered in determining whether the statute of limitations for filing a claim for workers' compensation has begun to run.


The time period for notice of claim does not begin to run until the claimant, as a reason​able person, should recognize the nature, seriousness and probable compen​sable character of his injury or disease.

Id. at 15-206.


[I]t has been held that the reasonableness of the claimant's conduct should be judged in the light of the claimant's own education and intelligence, not in the light of the standard of some hypothetical reasonable person of the kind familiar to tort law. . . .

Id. at 15-268 to 15-270.


Finally, . . . the claim period does not run until the claimant has reason to understand the nature and gravity of the injury but also its relation to employment.  Even though the claimant knows he or she is suffering from some affliction, this knowledge is not enough to start the statute if its compen​sable char​acter is not known to the claimant.

Id. at 15-283.


We find the employee had ongoing medical problems from the date of initial injury to the present.  We also find the employee may have been aware of those injuries and their relation to his work-related condition.  However, we do not believe the employee could have known the total nature of his disability during the time he was working for the employer.  Because he returned to work in March of 1992, we find the employee, as a reasonable person, could not have recognized the nature, seriousness and compensable character of his injury during the time he was working.  Therefore, we find the employee could have only known of a compensable claim after he stopped working for the employer in March of 1993.  


We do not want to interpret AS 23.30.105(a) as limiting an employee from making an effort to return to work after incurring medical problems. If we were to interpret AS 23.30.105(a) in the manner the employer requested, we may be discouraging employees from such efforts. 


We find the employee filed his claim on December 22, 1994, within two years from March of 1993, when he terminated his employment.  We find the claim meets the requirements of AS 23.30.105(a).  Therefore, we conclude the claim is not be barred pursuant to AS 23.30.105(a).


ORDER

The employer's petition to dismiss the employee's claim for compensation under AS 23.30.105 is denied and dismissed.


Dated at Anchorage, Alaska this 11th day of December, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna             


Patricia Huna, 



Designated Chairman



 /s/ Patricia Vollendorf       


Patricia Vollendorf, Member



 /s/ S.T. Hagedorn             


S.T. Hagedorn, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of David Bean, employee / respondent; v. Sealand Services, employer; and Crawford & Company, insurer / petitioners; Case No.9131492; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 11th day of December, 1995.

                             _________________________________

SNO                             Brady D. Jackson, III, Clerk
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     � The employer paid benefits for time loss to the employee for the period from December 27, 1991 through March 2, 1992, with the last payment on March 17, 1992.





