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We heard the employee's claim for benefits in Anchorage, Alaska, on November 14, 1995.  The employee appeared, representing himself.  Attorney Frank S. Koziol represents the employer.  We closed the record at the hearing's conclusion.  


ISSUE

Whether  the employee's neck and back conditions are related to his September 2, 1986 work injury.  


EVIDENCE SUMMARY

The parties do not dispute the employee, at 56 years of age, sustained an injury at work on September 2, 1986.  The employee detailed the events surrounding this incident to a panel including Christina Peterson, M.D., Clyde Hunt, M.D., and Jennifer Christian, M.D., during an examination performed at the employer's request on February 2, 1992.  The panel's February 29, 1992 report provides in pertinent part:  



Mr. Anderson gives the following history.  On September 2, 1986, he had received freight consisting of boxes of televisions, ghetto-blasters, cameras, and so forth.  He wheeled the freight into the back room.  There were two cases of Polaroid film sitting on a three-step stepladder.  He moved each case of film individually.  



With the second case, he lifted the box, turned to the left to place it on a shelf, and felt a snap in his low back.  He states his left leg momentarily went stiff and then gave out from under him.  He fell backwards with his right arm up against the boxes behind him and landed with the box on his groin.  He states that after he felt the snap in his back, everything went white.  He is not sure whether or not he may have lost consciousness momentarily.  He thinks he may have. 



He indicates that when he came to, he had been incontinent of his bladder.  He was unsure how long he had lain there before he came around.  He called for help but no one was near enough to hear him.  He pushed the box off of him and was able to use the merchandise boxes around him to climb to a standing position.  He was able to use merchandise displays in the store for support in order to make it back to the break room.  He reported the injury and proceeded home; this was on a Saturday afternoon. 



He had sharp pains radiating from the back to the left leg and right hip which he describe[d] as excruciating.  He did not seek medical care until Monday.  At that time, he saw a chiropractor, Dr. Strapko. . . . Dr. Strapko indicated that x-rays were negative for pathology or fracture but positive for spinal misalignment.  

The employee described essentially the same sequence of events at the hearing during his testimony.


The employee claims numerous physical complaints have arisen as a result his September 2, 1986 injury.  The employer disagrees, contending the employee's present complaints are the result of a long history of injury and other degenerative illnesses, attributable to the employee's advancing years, but no longer related to his work injury.  The following history summarizes the employee's injuries prior to his work injury above.  The panel's report states:



[The employee] report[s] that he was involved in a military plane crash in 1959, when the nose gear collapsed.  He and his copilot went out overwing.  The plane had already been sprayed with CO2 and foam.  They slipped on the foam and slid off the flaps, falling ten or 12 feet to the ground.  Mr Anderson landed with his hands out in front of him and dorsiflexed his wrists with the impact.  He noted some soreness in the arms and neck at that time which was transient.

Id.


On September 11, 1962, A.J. Thompson, M.D., completed a Veterans Administration (VA) "Report of Medical Examination for Disability Evaluation" on the employee.  The report notes the employee related a history of "degenerative arthritis L5 spine" with a date of origin "about 1959."  The employee's complaint was:  "My back bothers me continuously especially in this damp weather.  The pain goes down into both legs.  I can't bend over and then straighten back up very fast."  The employee complained of callosities feet since 1952.  "I have constant callosities on my feet and I can't stand on my feet very long without having to sit down to take the pressure off of my feet."  


Dr. Thompson diagnosed "degenerative joint disease of lumbar spine."  In his "Special Orthopedic Examination," also dated September 11, 1962, C.B. Tryggvi, M.D., also diagnosed degenerative joint disease of the lumbar spine and callosities of feet.  


In his September 13, 1962 radiographic report, K. Bill, M.D., Radiologist, reported:  


A slight wedge deformity of the body T12 is present.  In addition, the antesuperior aspect of the body of L3 and L4 is slightly compressed.  Small hypertrophic spurs are present in these areas.  Joint spacing is normal, and the visualized bony structures are otherwise intact. . . . A slight mid lumbar scoliosis is noted.


On November 14, 1962, the employee was rated for VA disability benefits by P.S. Schiewe, M.D.  Dr. Schiewe rated a 20% disability; 10% attributable to "degenerative joint disease of the spine," and 10% attributable to "callosity of the feet."  


In his report dated August 30, 1967, John F. Thurlow, M.D., of the VA noted complaints of the employee's back "giving out."  Dr. Thurlow diagnosed "Arthritis, hypertrophic, lumbar spine and dorsal-lumbar junction."  Radiologist C. T. Jessel, M.D., reported "hypertrophic lipping is present on the margins of the mid lumbar bodies.  No other abnormalities are seen."  


A VA "Request for Physical Examination" dated May 3, 1972, states an examination was needed for the employee's "degenerative joint disease, spine."  In a May 31, 1972 report, Dr. Thurlow diagnosed "arthritis, hypertrophic mid lumbar region, mild;"  and "strain, lumbosacral, chronic with increased lumbosacral, chronic with increased lumbosacral angle."  


The next significant event in the record is the September 2, 1986 injury.  The employer initially accepted the claim, paying temporary total and temporary partial disability benefits for various periods of disability through March 8, 1992.  In her February 29, 1992 report, Dr. Christina Peterson noted: "Mr. Anderson experienced an exacerbation of symptoms with return to work in November 1986.  Dr. Strapko indicates he was 80 percent improved and indicated that he was having some right buttock spasm with piriformis syndrome."  


After complaining of increased pain in 1987, the employee increased his treatments with Dr. Strapko.  Dr. Strapko recommended a CT scan.  Harold Cable, M.D., interpreted the films, noting:  


Degenerative disc at L3-4 and at L4-5.  No obvious compromise of lateral recesses or nerve roots.  Facet joint changes at both these levels.  Incidental note is made of mild aneurysm formation in distal abdominal aorta with the diameter being still less than 3 cm but clearly enlarging distally.  This does not appear to extend into the bifurcation of the iliac arteries.  

Id.  


At the employer's request, J. Michael James, M.D., examined the employee.  In his June 17, 1987 report, Dr. James found in pertinent part:  


Past medical history includes an injury while in the U.S. Air Force in which he apparently was involved in a plane crash and fell 10 feet off of an airplane wing and sustained an injury to his low back.  It was revealed that he has early degenerative changes of the lumbar spine at the time of his discharge from the U.S. Air Force.  He has had intermittent back pain since then, his symptoms limited by activity. . . . The patient related no complaints of neck or right upper extremity pain during our examination today.  

Dr. James diagnosed "low back pain with underlying degenerative disc disease of the lumbar spine,"  and "incidental finding of degenerative disc disease of the cervical spine.  During the patient's initial evaluation in Sept. the complaints related to his low back pain.  I do not feel there is any relationship between his injury and his degenerative changes of the neck."  Dr. James did not anticipate any permanent impairment.  


At the request of Jeanne Roll, M.D., of the VA, Douglas Smith, M.D., performed an orthopedic evaluation of the employee on June 29, 1987.  In his September 22, 1987 report, Dr. Smith noted "his problem with his neck he states has gradually come on over the years."  Dr. Smith made the following diagnoses:  "Chronic low back pain with underlying disc degeneration possible evidence of mild residual L5 radiculopathy involving left lower extremity.  Chronic neck pain with underlying disc degeneration at at least two levels without evidence of neurologic involvement of the upper extremities."  


The employee continued to work for the employer on a part-time basis.  Beginning in July of 1988, he resumed working five days per week.  (Janice M. Kastella, M.D., November 3, 1988 report).  While the employee was vacationing, he was examined by Herbert H. Hendricks, M.D., of Walla Walla, Washington.  In  his April 9, 1990 report, Dr. Hendricks diagnosed:  



History of back injury with questionable bulging disc at L-4, 5.  It historically sounds like he does have symptoms of a spinal stenosis.  This is claudication from a vascular stenosis.  The patient, however, has a relatively normal neurological exam, normal muscle strength, normal deep tendon reflexes, and an inconsistent sensory exam. . . . 



I spent considerable time talking with him regarding the possible mechanisms of his discomfort, that it is important that a definite diagnosis be established before contemplating additional therapeutic measures other than the ones that have already been instituted, and, in particular, before one would contemplate any surgical approach.  



Subsequently, the employee was examined at the Virginia Mason Clinic on July 24, 1990.  In a letter to the employee dated August 8, 1990, Terence M. Quigley, M.D., a general and vascular surgeon at the clinic, stated:  



Your risk factors for atherosclerosis, or hardening of the arteries, are the fact that you smoke heavily and you have a cholesterol of 266.  If you continue to smoke and don't watch your diet, I can guarantee that you will continue to get progressive narrowing of your arteries in your hips and in your legs that will eventually cause you to be limited in your activity because of leg cramping.  At this point in time, however, your leg arteries are not to the point where they should cause you significant problem, and certainly your legs and feet are not at risk for gangrene or amputation. 



You have an abdominal aortic aneurysm, which is a swelling of the main artery in your abdomen, but it is less than 4 cm in size, and thus is not of sufficient size for us to recommend repair. 



As discussed by Dr. Reifel in his chart notes, you have no evidence of lumbar disk disease and you do not have evidence of lumbar stenosis, on the many tests you have had performed in order to try and find the cause of your back pain.  Because of that, it is our opinion that your back pain is due to lumbar muscle spasm and fatigue, and the best solution for this would be to have a physical therapy program to try and increase the strength and mobility of your back muscles.  Unfortunately, lumbar muscle fatigue and spasm is a condition which sometimes has no specific cause and also has no specific treatment.  We can only try to strengthen those muscles with an exercise program and hope you improve over time.  


In a letter dated July 19, 1990, Edward Reifel, M.D., Head of Neurosurgery at the Virginia Mason Clinic, stated:  "I do think the patient undoubtedly sustained a lumbar sprain or strain in 1986.  I do not believe at the present time that it is the whole - or perhaps even the major - source of his symptomatology."  


On February 2, 1991, the employee was taken from work to Central Peninsula Hospital in Kenai.  He complained of left leg numbness and flushing.  Emergency room physician Cynthia Mildbrand, M.D., recommended the employee stay off work, and referred him to doctors in Anchorage.  Subsequently, the employee was examined by Michael F. Hein, M.D., on February 4, 1991; David A. Moeller, M.D., on February 5, 1991; Michael H. Newman, M.D., February 6, 1991; and Denise, C. Parleigh, M.D., on February 11, 1991.


On April 2, 1991, the employee presented to James D. Tate, M.D., of Redding, California.  In his April 2, 1991 report, Dr. Tate noted:  "It would appear as though the patient has an operable lesion and is now being admitted for L5 bilateral foraminotomies using the microscopic technique.  A rather lengthy informed detailed consent is obtained, outlining the risks, technique, and indications for the procedure.  The patient understands and wishes to proceed."  Dr. Tate performed a laminectomy on April 3, 1991.  The employer paid the employee's medical expenses and time loss benefits.  


On October 16, 1991, a CT scan was performed on the employee's neck by Gary K. Stimac, Ph.D., M.D., in Seattle.  Dr. Stimac stated:  "The soft tissue views show no definite evidence of disc herniation.  However, without intravenous contrast, disc herniation is difficult to detect."  Dr. Stimac diagnosed:  "Degenerative disease from C5 through C7.  This causes ventral narrowing of the thecal sac due to posterior vertebral body osteophytes.  The neural foramina are encroached upon at C5-6 and C6-7.  The disease is bilateral."  


On November 11, 1991, the employee presented again to Dr. Tate.  Dr. Tate performed an anterior cervical diskectomy [sic] C5-6 and C6-7, and an anterior cervical fusion with autologous graft and bilateral foraminotomies, utilizing microscopic technique at two levels, C5-6 and C6-7.  (Dr. Tate November 14, 1991 report).  The employer controverted all treatment related to the employee's neck or cervical complaints November 29, 1991.  


At the employer's request, Donald A. Peterson, M.D., performed a file review.  In his January 24, 1992 report, Dr. Peterson concluded:  



From my review of the medical records, it is my opinion that there is no clear evidence linking Mr. Anderson's back and lower extremity complaints to the injury of September 2, 1986.  Lifting a box of 15 to 20 lbs clearly cannot cause degenerative disease of the facet joints of the low back, which most certainly preceded the date of injury.  If Mr. Anderson strained his low back in September 1986, symptoms would have resolved within three to four months.  



Mr. Anderson clearly went shopping for medical advice.  He was evaluated by numerous competent practitioners and underwent a multitude of expensive medical studies, none of which demonstrated a clear lesion which could be treated operatively.  



That is, no clear-cut diagnosis was made beyond degenerative disk disease, disk prominence and peripheral arteriosclerotic disease.  There was no evidence definitely implicating the L5 nerve roots, and, in simple terms, it seems that Mr. Anderson simply shopped around until he found a surgeon who was willing to operate on him.  There is no clear evidence that he sustained lasting benefit form the decompressive surgery.  Numerous neurological, orthopedic, and neurosurgical specialists did not share Dr. Tate's opinion that Mr. Anderson had an operable lesion.  



From my review of the medical records, it is patently clear that Mr. Anderson's current neck and upper extremity complaints cannot be attributed to the relatively trivial accident of September 2, 1986.  There  is no consistent thread of upper extremity complaints dating from the time of injury to the present, and he made no mention of these problems to any of the medical specialists evaluating him over a period of five years.  It is inconceivable to me that his current neck and upper extremity complaints could be attributable to the September 2, 1986 injury.  The degenerative changes of his cervical spine are long-standing. . . .



Mr. Anderson's "doctor shopping" and apparent failure to respond after surgery indicate the strong possibility of nonphysical factors affecting his physical presentation.  



A comment I would like to make is that the management and treatment of Mr. Anderson represents a fundamental problem affecting our health care delivery system today.  The total cost of Mr. Anderson's numerous evaluations and tests is astronomical and is far out of proportion from any slight benefit he may have received from invasive treatment.  It is my opinion that this represents a gross misuse of our nation's health care resources, and I would recommend that the same course not be pursued in evaluation of his neck complaints.  



As a final comment, it should be noted that if Mr. Anderson has persistent left lower extremity pain, it be may be [sic] on the basis of vascular disease, a factor clearly not related to an industrial injury.  


At page 19 of their February 29, 1992 report, the panel headed by Dr. Christina Peterson (no relation to Dr. Donald Peterson) noted the employee suffers from lumbar strain injury; multilevel degenerative joint disease and degenerative disk disease, cervical spine, preexisting the [September 2, 1986] injury; multilevel lumbar degenerative disc disease/degenerative joint disease, preexisting injury; extensive peripheral vascular disease, involving the aortoiliofemoral-popliteal systems bilaterally, suspect component of vascular claudication;  mild lumbar stenosis identified at L3-4 -- question of neurogenic claudication, resolved with recent lumbar surgery.  The report provides:  



There are a number of issues in this very complex case which deserve our attention.  Unfortunately, we do not have access to the initial x-rays taken at the time of injury in 1986 by Dr. Strapko.  These were interpreted as showing no fractures or pathology.  It would be interesting to compare them to the 1989 films.  We strongly suspect that degenerative change was already present at the time of the 1986 injury.   It would be unlikely for this degree of change to occur over a two-year period.  Dr. Reese, in May 1987, similarly felt the patient had preexisting cervical and lumbar degenerative disk disease.  Mr. Anderson did not complain of neck complaints to most of the many physicians he saw over the years, and it is not felt that his current cervical condition is related to the September 2, 1986 injury.

Dr. Christina Peterson also testified in person at the November 14, 1995 hearing.  She further explained the panel's findings.  In her opinion, the employee, at most, suffered a minor strain, which would have resolved within 60 to 90 days after the 1986 injury.   


On March 10, 1992, David J. Sperbeck, Ph.D., examined the employee at the employer's request.  Dr. Sperbeck's April 5, 1992 report states the purpose of the evaluation was to "provide [the employer] with some insight into how [the employee's] emotional condition may be affecting his injury and his return to work."  In pertinent part, Dr. Sperbeck concluded:  



Donald Anderson is a severely depressed, irritable, and angry gentleman, who presents with much rage towards his employer, which has reached irrational proportions.  He is angry at his employer for never having considered him for a promotion or any form of advancement.  He is angry with his employer for not having reinstated his physical health, which according to the independent medical examiners, was declining as a result of serious pre-existing physical conditions.  He is an extremely angry, isolated, and alienated man whose wife left him for his younger brother after 39 years of marriage. This man's chronic and persistent anger has been smoldering for years and became, in my opinion, acute and out-of-control when his wife left him.  He basically has been abandoned and acutely depressed since his wife left him.  Since his wife left him, Mr. Anderson has basically alienated himself from his family, and in this isolated state, has spent much time focusing on how his employer has created all of his personal and physical problems.  He has become irrationally fixated on how his employer has deprived him of the right to health through actively denying him treatment.  He now believes that his employer caused his divorce, and states that his wife went so far as to blame her intolerance of him on his employer. 



Mr. Anderson's anger and depression obviously has affected his recovery from his injury insofar as it has caused him to avoid potentially therapeutic activities such as returning to work, pushing his physical strength and capacities to their fullest extent, and causing him to focus exclusively on how impaired  he is, rather than how capable he can be.  

Dr. Sperbeck recommended referral to a psychiatrist, counselling, and return to work.  


George F. Garnett, M.D., a Soldotna physician treating the employee, responded to questions answered by the panel's February 29, 1992 report.  In pertinent part, Dr. Garnett opined:  



I cannot argue the point of whether or not his cervical condition is related to the September 2, 1986 injury.  My suspicion is that any preexisting degenerative disk disease he had was probably aggravated by his fall, and certainly, the cervical condition could have been just as equally aggravated as the lumbar condition.  I disagree with [the panel's] suggestion that he could have had a reason for drop attacks as it would be very unusual that he would have one incident in September of 1986 and no others, except possibly February 2, 1991  as they suggest.  



I likewise cannot relate his neck disease to his accident, however, it is very possible that it does have some relationship, at least exacerbated by his injury.


Dr. Garnett concluded:  



I think basically the bottom line is that Mr. Anderson had disease, and it is being treated, and he appears to be improving, but I cannot specifically relate it to his original injury, since I did not start seeing him until much later on in the process.  I think similarly the panel is basing their opinion on historical information that I have not had available to me.  Therefore it would be very difficult for me to dispute their findings.  


In a prior report dated January 16, 1992, Dr. Garnett assessed the employee with a "herniated lumbar disk secondary to fall," and "herniated cervical disk secondary to fall on the job."  Dr. Garnett also noted:  



There appears to be some confusion with his insurance company as to the relationship of his injuries.  It is fairly well evident to me that the injury he sustained in his fall that caused the herniated disk in his back also is most likely the cause of the herniated disk in his neck.


The employer deposed Dr. Donald Peterson on October 9, 1995.  During questioning the following exchanges occurred:  


Q.
[By Koziol] All right.  Now, when you say the medical records appear to at most suggest a muscle strain, are you saying that the simple twisting of the body, the turning of the body caused the muscle strain, or are you saying when he fell afterwards a muscle strain was occurred -- occurred, or a combination?  When did the muscle strain occur in the recitation of events, in your opinion? 


A.
[By Dr. D. Peterson]  Well, I think that what ever caused him to seek medical attention occurred on 9 -- September 2nd, 1986, and what is diagnosed is what did not occur was a disc herniation or definable, imagable or diagnosable musculoskeletal injury.  The lumbosacral strain that I referred to is simply a diagnosis of exclusion.  That means an acute pain complaint for which treatment is sought and for which no other lesion is documented. . . . 

(Dr. D. Anderson dep. at 14 - 15).


Q.
All right.  So, besides the radiographic tests, the MRIs and CT scans that in you opinion did not indicate any operable lesion, and that these physicians' records, wherein they did not reach that conclusion either, do you look to anything else to support your opinion there was no operable lesion, such as the physical examination that these physicians conducted, or any other evidence that you would look to to support that opinion, or have we exhausted --


A.
No. I think very important also is the history of degenerative disc disease dating back to 1962, where it was documented both with x-rays and examinations that -- for example, one note in 1962 said that there was a back -- that the patient had back pain for several years with pain to the legs.  



The -- also in 1967 at the VA, there was, again, this history is repeated of the back giving out.  And also as late as 1972, VA back evaluation for back pain, that again documented the degenerative disc disease that was present.  And that's, in my opinion, what was imaged in the 10 or 11 studies of the lumbar. . . . 
Id, 21-22. 


Q.
Did Mr. Anderson's work activity on September 2nd, 1986, the picking up this 10- 15-pound box and then turning, did that cause his degeneration?


A.
I'd also -- in my opinion, no, and I also would add that this is an extremely unlikely mechanism of injury for the lifting of a very light weight, and by history, passing out, falling to the floor, being incontinent of -- urinary incontinence.  This fits no pattern of injury that -- in the face of all the negative findings on x-ray examination, physical examination, is medically unexplainable.  

Id, at 23.  


Q.
If we assume that a muscle strain occurred, and if I understand your testimony, by process of elimination, that's what occurred, in your view, is that right, on that date?  


A.
In my opinion, the medical record supports only that he sustained a soft tissue, a minor soft tissue injury to the lumbar spine at the time of that injury.  


Q.
When would you have expected that minor soft tissue injury to have healed, such that Mr. Anderson would have returned to pre-injury status.  


A.
Within three to four months. . . .


Q.
Do you believe Mr. Anderson suffered any injury to his neck as a result of the incident on September 2nd, 1986?  


A.
No. . . . And so therefore, based on three reasons:  One, the presence of preexisting degenerative changes; the implausible mechanism of injury of the neck; and the failure of having a continuity of symptoms or thread of diagnostic test directed to that complaint for five years post-index date of injury.  

 Id, 26 - 28.  


The employer filed several controversion notices pertinent to the employee's condition.  On March 4, 1991, the employer controverted all time loss and/or treatment for arteriosclerotic vascular disease or claudication.  The employer controverted all benefits regarding shoulder complaints on September 11, 1991.  On November 29, 1991, the employer controverted all neck / cervical related treatment.  On March 19, 1992, the employer controverted all physical therapy treatments.  Also on March 19, the employer  controverted all time loss benefits and permanent partial disability.  Each controversion indicated that the disputed benefits was denied based on the employer's belief that the employee's continued disability, if any is a result of physical conditions that are not related to the work injury of September 2, 1986.  The most current compensation report, filed March 19, 1992, reflects the employee has received a total of $20,156.94 in time loss benefits.  The report also reflects payment of medical benefits totalling $59,645.41. 



FINDINGS OF FACT AND CONCLUSIONS OF LAW

We must decide whether the employee's medical conditions after the March 19, 1992 controversions are work-related.  AS 23.30.120(a) provides in part:  "In a proceeding for the en​forcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provi​sions of the chapter. . . ."


In Burgess Co. v. Smallwood, 623 P.2d 313, 316 (Alaska 1981), (Smallwood II), the Alaska Supreme Court held the employee must establish a preliminary link between the injury and the employment for the presumption to attach.  "[I]n claims `based on highly technical medical consider​ations,' med​ical evi​dence is often necessary in order to make that connec​tion."  Id. "Two factors determine whether expert medical evidence is neces​sary in a given case:  the probative value of the avail​able lay evidence and the complexity of medical facts in​volved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). 


Once the employee makes a prima facie case of work-relatedness, the presu​mption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a prima facie case the employee must present some evidence that (1) he has an injury and (2) an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work-related.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently defined `substantial evidence' as `such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'."   Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d at 210 (Alaska 1966)).  In Grainger v. Alaska Workers' Comp. Bd., 805 P.2d 976, 977 (Alaska 1991), the court explained two possible ways to overcome the presumption:  (1) produce substantial evidence which provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.


In Childs v. Copper Valley Elect. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993), the court stated:  "If medical experts have ruled out work-related causes for an employee's injury, then Wolfer and Grainger do not require that these experts also offer alterna​tive explanations." 


The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determining whether medical evidence is necessary to overcome the presumption.  Wolfer, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.  If the employer produces substantial evidence that the injury was not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Id. at 870.  


"Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). The weight to be accorded the doctor's testimony must take place after a determina​tion of whether the presumption has been overcome.  Norcon, Inc. v. Alaska Workers' Comp. Bd., 880 P.2d 1051 (Alaska 1994). 


We find Dr. Reifel's July 19, 1990 and Dr. Garnett's January 16, 1992 and February 29, 1992 opinions raise the presumption that the employee's condition is compensable.  We find Dr. James's June 17, 1987 report, Dr. Donald Peterson's January 24, 1992 report and October 9, 1995 deposition, and Dr. Christina Peterson's hearing testimony and February 29, 1992 panel report overcome the presumption.  Therefore, the presumption drops out, and we now consider whether the employee has proven, by a preponderance of the evidence, that his condition is work-related.  


Based on all of the testimony and the medical records, we find the employee has an extensive history of degenerative disc disease in both his lumbar and cervical areas.  The employee's back history dates back to the late 1950's.  Accordingly, we conclude the employee's degenerative condition long preexisted his September 2, 1986 injury.  


Dr. Reifel's July 19, 1990 letter provides little support connecting the employee's complaints to his September 2, 1986 injury.  Dr. Reifel found the employee did suffer a sprain or strain, but implied that it may be a source of his symptomatology, albeit not the whole or major source.  We find this provides little, if any support that the employee's current complaints are compensable, and we give minimal weight to the doctor's opinion.  


The only medical opinion that concretely ties the employee's conditions to his September 2, 1986 injury is that of Dr. Garnett. By his own admission, Dr. Garnett had not seen the employee until "later in the process" and did not have the employee's entire medical history.  We find Dr. Garnett had minimal contact with the employee and his extensive medical records.  We find Dr. Garnett's finding that it was "very possible that [the injury] does have some relationship" to the employee's complaints is not supported by objective findings.  (Emphasis added).  Accordingly, we reduce the weight of Dr. Garnett's opinion.


Based on the entire record, we find the employee only suffered a mild strain or sprain on September 2, 1986.  We find the panel headed by Dr. Christian Peterson examined the employee and provided a thorough, definite, well reasoned opinion, based on objective findings.  We also find Dr. Donald Peterson's opinion supports the panel's conclusion.  Accordingly, we give more weight to these opinions.  Based on these opinions, we find September 2, 1986 injury would have resolved within a matter of weeks, or at the longest, three to four months.  We find this minor injury did not permanently exacerbate or aggravate the employee's long-standing degenerative back condition.  


Accordingly, we conclude the employee's condition after the March 19, 1992 controversion is not related to his September 2, 1986 work incident.  We find the weight of the entire record does not support finding a causal relationship after that date. Accordingly, we conclude the employee has failed to prove by a preponderance of the evidence that his present condition is work-related, and his claim for workers' compensation benefits after March 19, 1992 is denied and dismissed.   


ORDER

The employee's current condition is not work related.  His claim for workers compensation benefits after March 19, 1992 is denied and dismissed.  


Dated at Anchorage, Alaska this 13th day of December, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot           


Darryl L. Jacquot, 



Designated Chairman



 /s/ S.T. Hagedorn            


S. T. Hagedorn, Member



 /s/ Patricia Vollendorf      


Patricia Vollendorf, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Donald J. Anderson, employee / applicant; v. Carr-Gottstein Foods, Co. (Self-Insured), employer / defendant; Case No. 8618311; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 13th day of December, 1995.

                             _________________________________

                             Brady D. Jackson III, Clerk
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