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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

PATRICIA QUINTON,



)








)




Employee,


)




  Respondent,

)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9402369

ANCHORAGE DAILY NEWS, INC.,

)

(Self-insured)




)








)
AWCB Decision No. 95-0348




Employer,


)




  Petitioner.

)
Filed with AWCB Anchorage

___________________________________________)
December 14, 1995



The employer filed a petition for a compensation rate adjustment on December 5, 1994.  The employee filed an Application for Adjustment of Claim on December 22, 1994.  The parties stipulated to a hearing on the written record to hear both the petition and the application.  Attorney Floyd Smith represents the employee.  Attorney Patricia Zobel represents the employer.  We closed the record on November 16, 1995, when we next met after the parties submitted the required briefs.


ISSUES

1. Whether the Alaska Supreme Court's decision in Gilmore v. Alaska Workers' Compensation Board, 882 P.2d 922 (Alaska 1994), applies to the compensation rate adjustment requested by the employer.


2. Whether the employer acted properly in unilaterally adjusting the employee's compensation rate.


3.  What is the appropriate compensation rate for the employee following the Gilmore decision?


SUMMARY OF THE EVIDENCE

It is undisputed the employee was injured on February 9, 1994 while delivering newspapers during the course and scope of her employment.  The evidence is unclear whether the employer paid the employee by the day, week or the number of delivered papers. The employer states in its brief that the employee's maximum potential earnings as a newspaper delivery person were $133.09 per week or $6,920.40 per year.


In the two years preceding her injury, the employee worked in the insurance industry in another state.  The employee's earnings for 1992 and 1993 totalled $54,202.58, or $27,101.29 per year.
    The employer initially based the employee's compensation rate on the employee's earnings for the two years preceding her injury. In response to the Gilmore decision, the employer decreased the employee's temporary total disability (TTD) rate to $122.00 per week, reflecting her earnings at the time of injury.  This reduction began on October 14, 1994, the date Gilmore was issued.


On December 5, 1994 the employer filed a Petition for a compensation adjustment.  On December 22, 1994 the employee filed an Application for Adjustment of Claim requesting her TTD rate be calculated based on her income in the two years prior to the year of injury.  She argues that rate better reflects her future earning capacity, as her newspaper delivery position was part-time, and not intended to represent an occupational shift.  


The employer argues compensation should be based on future earnings and not past earnings.  The employee's salary as a newspaper carrier reflects the employee's future income. The employer supplied an affidavit by Katie Matson, the adjuster for the employer, supporting its argument.  Matson attests the employee informed her she had no intention of getting employment other than delivering newspapers when she came to Alaska, and that she did not intend to get her Alaska insurance license.  

 
The employee argues the employer cannot unilaterally reduce temporary total disability (TTD) benefits without Board approval "where the sole reason for doing so is that the wages at the time of injury were less than the wages earned in the preceding two calendar years." (Employee hearing brief, at 3).  The employee further argues that in order for the Board to reduce compensation in this case, evidence must be presented to show that her employment was not temporary.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Application of Gilmore to Employer's Petition.


As 23.30.220(a), as in effect at the time of the employee's injury,
 provided in pertinent part:


The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation.  It is the employee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows:



(1) the gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury;



(2) if the employee was absent from the labor market for 18 months or more of the two calendar years preceding the injury, the board shall determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history. . . .


In Gilmore, the Alaska Supreme Court found that the rigid application of the formula in AS 23.30.220(a)(1), as applied, violates the equal protection clause of the Alaska constitution.


In Maasen v. Spenard Plastering Co., AWCB Decision No. 95-0272 (October 10, 1995), we concluded that "Gilmore does not apply retroactively to claims for a compensation rate adjustment except for those cases in which the issue was properly raised before the court issued its decision.  This includes valid and timely filed applications." We find Maasen addressed a case in which the employer was injured prior to Gilmore, and the disability period occurred prior to Gilmore. However, Maasen did not address prospective application of Gilmore; that is, claims for rate adjustments for periods after Gilmore was issued.  We find Gilmore applies to compensation rate adjustment requests for periods after October 14, 1994, the issuance date of Gilmore.
 

II. Board Approval For All Compensation Rate Adjustments. 


The employee argues an employer must get our approval before an employer adjusts the employee's compensation rate to follow Gilmore.  We find the employer must pay weekly compensation benefits based on the available information.  AS 23.30.220.  If the employer makes an improper payment, the employee has an opportunity to file an Application for Adjustment of Claim to adjust the compensation rate under section 220 and request penalties under AS 23.30.155(e).  We find it would create a significant administrative burden if we were required to review every adjustment in every case.  We also find it would create an undue burden on all the parties.  Therefore, we find an employer can unilaterally adjust the employee's compensation rate when it obtains the appropriate verification to justify the adjustment.

III. The Employee's Proper Compensation Rate.


The employer filed a petition on December 5, 1994, and the employee filed an Application for Adjustment of Claim on December 22, 1994.  We find there was no request for an adjustment prior to Gilmore.  Accordingly, we will determine the employee's compensation rate for disability periods after October 14, 1994.


In Gilmore, the court indicated we are to determine whether application of AS 23.30.220(a) to the facts of a particular case creates an unfair result. Gilmore, 882 P.2d at 927. "[W]here the employee was employed throughout the previous two calendar years at a high paying job, but has recently switched to a lower paying or part-time job, the employee will be unfairly overcompensated." Id. at 928, n.15.  When a mechanical application of the formula in section 220(a)(1) yields a result which does not fairly reflect an employee's loss of earnings during the period of disability, we are to apply the alternative method contained in section 220(a)(2).
 Id. at 928.


Defendants correctly argue that in Gilmore, the Alaska Supreme Court found that an employee's earnings should not be based solely on historical earnings, but on the probable lost earnings during the period of disability.  However, in order to calculate those lost earnings, the supreme court, in Gilmore, pointed to a model act,
 which also uses the employee's historical earnings.  Overall, the principal difference between the model act and the former AS 23.30.220(a)(1) is that the model act relies on the earnings at the time of injury, or very recent pre-injury earnings to calculate the GWE, whereas the former AS 23.30.220(a)(1) used more distant historical earnings, earned over a longer period of time.  We find the September 4, 1995 modification of AS 23.30.220(a) closely resembles the model act.   Lentz v. Alaska Pulp Corp., AWCB Decision No. 95-0304 (November 13, 1995).


We find the method applied in both the model act and AS 23.30.220(a), as amended and the Gilmore decision, is an appropriate and fair method for calculating the employee's earnings in this case. Id. at 10.  However, we find we do not have the necessary evidence to determine the appropriate compensation rate. We have no evidence on whether the employee was paid by the day, hour, or output, whether the employee was a temporary employee, or any other evidence on her probable earnings during the disability period.  Therefore, we request the parties file additional briefing and submit evidence on the employee's compensation rate adjustment. 
The parties shall contact Workers' Compensation Officer Douglass Gerke within five working days from the date of this order to set a date for a prehearing conference.  At that conference, the parties will determine what evidence and briefing is necessary to complete the hearing record, whether stipulations can be agreed to, and whether an oral or written record hearing is necessary for final resolution of the compensation rate issue. 


ORDER

The parties shall proceed in accordance with this decision.


Dated at Anchorage, Alaska this 14th day of December, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna             


Patricia Huna, 



Designated Chairman



 /s/ Florence Rooney           


Florence Rooney, Member



 /s/ Harriet Lawlor            


Harriet Lawlor, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Patricia Quinton, employee / respondent; v. Anchorage Daily News, Inc.(self-insured), employer / petitioner; Case No. 9402369; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 14th day of December, 1995.

                             _________________________________

                             Mary Malette, Clerk
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     � The employer initially entered these earnings incorrectly as $44,202.58 and based their compensation rates upon that amount. (March 8, 1994 Compensation Report). 


     � In response to the Alaska Supreme Court's decision in Gilmore, finding AS 23.30.220(a)(1) unconstitutional as applied, AS 23.30.220(a) was repealed and reenacted.  Sec 9, Ch. 75 SLA 1995.  This law became effective September 4, 1995.


     �As indicated, the employer is only requesting a rate adjustment for disability periods after Gilmore.


     � As a result of the Gilmore decision, AS 23.30.220(a) was repealed and reenacted.  Sec. 9, Ch. 75 SLA 1995.  New procedures for calculating an employee's gross weekly earnings became effective September 4, 1995.


     � See, Gilmore at 928, n. 15, citing section 19 of the Council of State Governments' Draft Workmen's Compensation and Rehabilitation Law.





