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 ALASKA WORKERS' COMPENSATION BOARD
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P.O. Box 25512
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FILEMON V. ORTEGA,



)








)




Employee,


)




  Respondent,

)
INTERLOCUTORY








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9302407

PEAK OILFIELD SERVICES CO.,

)








)
AWCB Decision No. 95-0351




Employer,


)








)
Filed with AWCB Anchorage



and




)
December 18, 1995








)

ALASKA NATIONAL INSURANCE CO.,
)








)




Insurer,


)




  Peitioners.

)

___________________________________)


We heard this matter on November 16, 1995, in Anchorage, Alaska.  The employee was present and represented by attorney Michael J. Jensen.  The employer and its insurer were represented by attorney Theresa Hennemann.  The record closed at the conclusion of hearing.


ISSUE

1.  Whether the Reemployment Benefits Administrator (RBA) Designee abused her discretion in finding the existence of an "unusual and extenuating circumstance" under AS 23.30.041(c).


SUMMARY OF THE EVIDENCE

It is undisputed that the employee injured his back while working for the employer as a welder in 1993.  (Report of injury dated 2/16/93).  He began treating with Richard Garner, M.D., who diagnosed spinal stenosis with no herniation or nerve root involvement.  He also noted some disc degeneration at the L4-5 and L5-S1 levels.  The employee underwent two weeks of physical therapy and was then released for work on March 18, 1993.  (Dr. Garner's chart note dated 3/4/93).


On November 1, 1993, the employee was examined by Michael H. Newman, M.D.  The doctor's impression was lateral stenosis at the L4-5 level.  The doctor recommended the employee renew physical therapy.  The employee underwent more physical therapy, and returned to work for the employer.  (Dr. Newman's report dated 11/1/93).


On January 18, 1994, the employee returned to see Dr. Newman complaining that he was having progressively more trouble with his leg.  The doctor reported in part:  "He states he can barely tolerate his work at the present time.  Accordingly, I am going to go ahead with an epidural steroid injection if the insurance adjuster approves of the plan.  (Dr. Newman's chart note dated 1/18/94).  


The employee went back to work for the employer on March 2, 1994.  Based on a permanent partial impairment (PPI) rating of 17% of the whole person, the employee, was paid a lump sum of $22,950.00 in PPI benefits on April 21, 1994.  (Compensation Report dated 4/21/94).


On December 6, 1994, by Dr. Newman's referral, the employee saw Robert Fu, M.D., a specialist in rehabilitation medicine.  After taking a history, the doctor noted in part:  


Because of his persistent low-grade discomfort in his back, he discussed with Dr. Newman and Dr. Brudenell his wish for retirement.  He indicated that he has the capacity to work at a lower level, but this would involve losing out on his pay, and his disability would be lower if he continued to work for the next three years.

(Dr. Fu's report dated 12/6/94).


Dr. Fu once again saw the employee on January 17, 1994 for a recheck.  In his report, the doctor stated:  


I went over his B200 with him.  He has symptom magnification and inconsistent response in his resistance to back loading and weights.  At best, he is no more than a light-medium capacity at this time.  This certainly we [sic] not allow him to go back to his Slope work of welding and operating equipment safely without incurring another back problem.

(Dr. Fu's report dated 1/17/94).


After going through a physical exercise program for a week, the employee returned to see Dr. Fu.  The employee told the doctor that he did not want to go through any more exercise or strengthening programs because his efforts to that point had not reduced the level of back pain.  After reviewing new B-200 results and performing an examination, Dr. Fu stated:  


I called Ray Woodmansee [employee's medical case manager] at Healthcare Management Services and discussed with him Mr. Ortega's work on the Slope as a welder.  Mr. Ortega would definitely not be able to handle those requirements given the findings today, and he would be at risk for reinjury.  


I signed him to go back to work only at a light duty capacity.  I do not feel that this will change if he is not willing to undergo a further strengthening program.  Mr. Ortega expressed the desire to work up to age 65, but he wants to be at a light duty capacity.

(Dr. Fu's report dated 1/25/95).


In a report dated March 2, 1995, Dr. Fu stated in part:


A conference was held with Ray Woodmansee and Susan Harvey [employer's claims adjuster] concerning Mr. Ortega.  Mr. Ortega was able to complete his month of work on the Slope, but he is essentially limited to light duty capacity.  Unfortunately, this type of situation cannot continue.  His current back capacity does not match the requirements for full duty, and he would be at risk for further injury.


The best capacity we can hope for, if Mr. Ortega wants to further improve his back, is a full medium capacity.


[M]r. Ortega's condition is medically stable.

The employee was present at this conference.


In a medical case management progress report dated March 31, 1995, Woodmansee noted that after the March 2, 1995 conference, the employee started in the Body Ergonomics And Rehabilitation (B.E.A.R) Physical Therapy program on March 22, 1995.


 In a report dated April 6, 1995, Dr. Fu stated in part:


On the B-200 testing Mr. Ortega is doing much better and has more consistency with the range of motion and back strength.  In his one-time lifting he is able to do 65 pounds, but realistically this is probably around a 60-pound seldom lift.  As far as his back tolerance is concerned, he has reached 53 pounds.


I told Mr. Ortega that he can reach this goal on a more consistent basis to reach a medium capacity.


The record reflects that the employee underwent physical therapy sessions administered under the B.E.A.R. program on April 17, 18, 19, 20, and 21.  (Forooz Sakata, ORT, R.N., undated progress notes).  On April 24, 1995, Dr. Fu released the employee to return to medium capacity work with no lifting over 50 pounds.  (Dr. Fu's release to work note dated 4/24/95).


After an April 20, 1995 conference with Peggy Winkelman, another of the employer's claims adjusters, Woodmansee, the employer's safety officer, and the employee, Dr. Fu reported in part:


Mr. Ortega has reached a medium capacity and this is probably his best capacity, since he continues to have chronic low back pain because of his degenerative back problems.  He has developed enough strength now that he can handle fairly good consistent performance, with occasional lift of no more than 50 pounds and frequent lifting of 25 pounds, even up to 30 pounds.

(Dr. Fu's report dated 4/24/95).

Dr. Fu released the employee for medium capacity work with no lifting over 50 pounds.  (Dr. Fu's release to work note dated 4/24/95). 


In a letter to the RBA dated June 13, 1995, Mr. Jensen stated:  Mr. Ortega requests vocational reemployment benefits.  On April 6, 1995, Dr. Fu determined that Mr. Ortega is unable to return to his regular duties as a welder.  He is released for only medium capacity work with no lifting over 50 lbs. Please refer him for a vocational reemployment benefits eligibility evaluation.

Attached to Mr. Jensen's letter, was a hand-written signed note from the employee stating,  "I did not request an evel [sic] in 90 days because I did not know about it."


On June 20, 1995, the employee filed an application for adjustment of claim requesting, among other things, an evaluation for reemployment benefits under AS 23.30.041(c).


In a "Whom It May Concern" note dated June 28, 1995, Dr. Fu stated:  "It does not appear that Mr. Ortega can handle work that is more than medium capacity (max 50 lbs lift).  As such, he will not be able to handle his Slope work."


In a letter to the employee dated September 7, 1995, RBA Designee Deborah Torgerson, stated in pertinent part:


As you know, your attorney requested an evaluation for reemployment benefits on your behalf.  I have received and reviewed your letter in which you explained why you did not file for an eligibility evaluation within the first 90 days from the date you gave your employer notice of your injury. . . .


. . . .


The ninety-day period from when you noticed your employer of your injury covers the time period from 2/8/93 to 5/9/93.  In reviewing your file for what occurred in this time frame, I find no indication by any physician that you were informed or made aware that you may not be able to return to your job at the time of injury.  In fact it appears that there was a concerted effort to return you to work.  Your employer allowed you to return to light work.  At about this time you were in a physical therapy/hardening program in an effort to increase your physical capacities.  It seems clear in reviewing Dr. Fu's reports on January 25, March 2, March 22, April 6, April 20, 1995, that your capacities did increase but not to the level necessary to return you to your job at the time on injury.  In a memo addressed to "Whom it may concern" and dated June 28, 1995 Dr. Fu wrote:  It does not appear that Mr. Ortega can handle work that is more than medium capacity (max 50 lbs lift).  As such, he will not be able to handle his slope [sic] work."  and [sic] Therefore, it appears that it was not until April, 1995 when the doctor determined that you would need to change jobs.


Based upon these reports, I determine that this situation created an unusual and extenuating circumstance that prevented you from timely filing for benefits.

(emphasis in original).


FINDINGS OF FACT AND CONCLUSIONS OF LAW


Whether the RBA Designee abused her discretion in determining an unusual and extenuating circumstance existed.


AS 23.30.041(d) provides that upon review of a RBA's eligibility determination, we must uphold it "except for abuse of discretion on the administrator's part."


In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the Alaska Supreme Court stated, "This court has explained abuse of discretion as issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.' [footnote omitted].  Tobeluk v. Lind, 589 P.2d 873, 878 [Alaska 1979]."  The court has also stated that abuse of discretion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."  Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion. We have held that misapplication of the law is an abuse of discretion.  Binder v. Fairbanks Historical Preservation Foundation, AWCB Decision No. 91-0392 (December 11, 1991).  We have adopted these standards in our review of the RBA's decisions. Sullivan v. Gudenau & Co., AWCB Decision No. 89-0153 (June 16, 1989); Garrett v. Halliburton Services, AWCB Decision No. 89-0013 (January 20, 1989).


AS 23.30.041(c) provides:


If an employee suffers a compensable injury that may permanently preclude an employee's return to the employee's occupation at the time of injury, the employee or the employer may request an eligibility evaluation for reemployment benefits.  The employee shall request an eligibility evaluation within 90 days after the employee gives the employer notice of injury unless the administrator determines that the employee has an unusual and extenuating circumstance that prevents the employee from making a timely request. . . .


In Waters v. Grace Drilling, AWCB Decision No. 95-0046 (February 17, 1995), we quoted and adopted the following analysis utilized by another panel in Harsen v. B&B Farms, AWCB Decision No. 94-0253 (September 30, 1994):


  We find the 90-day period for requesting an eligibility evaluation begins to run when the employee knew or should have known that he might not be able to return to the work he was doing at the time of injury.  The language of AS 23.30.041(c) does not contemplate that a request for an eligibility evaluation can only be filed in those circumstances where the employee is permanently precluded from returning to the job held at the time of a injury.  Instead, subsection 41(c) states that a request for an eligibility evaluation shall be filed when a compensable injury "may permanently preclude" an employee from returning to the job held at the time of injury. Thus, the possibility that the employee might not be able to return to work is sufficient to trigger the 90-day period for requesting an eligibility evaluation under AS 23.30.041(c).

(Id. at 10; Emphasis in original).


In Waters we held:


We find, based on the rationale expressed in Harsen, that when a determination is to made under AS 23.30.041(c), a two-step process must be applied.  First, the record should be reviewed to determination if the employee knew or should have known, within the 90-day period after giving notice of injury, that he might not be able to return to the work he was doing at the time injury.  If it is found that the employee lacked the requisite knowledge within that time period, the 90-day requirement is waived.  Second, attention should then be given to subsequent events to determine when the employee knew or should have known that he might not be able to return to work at time injury.  When this determination is made, the employee has a reasonable time to request an evaluation.  We find a reasonable time is 90 days.  

(citations omitted).


Regarding the first step, the RBA Designee found that during the 90-day time period, the employee was "not informed or made aware that [he might] not be able to return to [his] job at the time injury."  She noted that it was not until sometime in April 1995 that a doctor determined that the employee needed to change jobs.  By making this determination, we find that she was correct in finding the 90-day requirement had been waived.


With respect to the second step, the RBA Designee failed to review the record and find a specific date when the employee, not a doctor, "knew or should have known" that there was a possibility he would not be able to return to work as welder on the North Slope.  Consequently, we find she failed to fulfill the second requirement.


Based on these findings, we conclude the RBA Designee misinterpreted AS 23.30.041(c), and, therefore, failed to properly apply the controlling law.  Accordingly, she abused her discretion, and her determination must be reversed and remanded for a determination of when the employee knew or should have known that he might not be able to return to his work at the time of injury.  We are not unmindful that the parties presented evidence at the hearing as to when the employee did or did not have the requisite knowledge.  However, the RBA Designee did not make this determination and, as such, it is not an issue over which we have jurisdiction at this time.


ORDER

The RBA Designee's determination of September 7, 1995 is reversed and remanded in accordance with this decision.


Dated at Anchorage, Alaska this 18th day of December, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder            


Russell E. Mulder, 



Designated Chairman



 /s/ Florence S. Rooney           


Florence S. Rooney,


CONCURRING AND DISSENTING OPINION OF MEMBER HARRIET LAWLOR


I concur with the majority's conclusion that the question of when the employee knew or should have known he would not be able to return to his job at the time of injury needs to be remanded to the RBA Designee.  However, I disagree with the majority's conclusion that the RBA Designee "abused her discretion" in making her determination.  I find this to be a harsh and too exacting a standard to apply in this situation.  Instead, I believe the RBA Designee did, in fact, consider both of the required steps, but merely failed to adequately discuss her rationale when finding the employee timely requested an evaluation after he had the requisite knowledge.  Accordingly, I believe the case should be remanded to the RBA Designee for a clarification of her findings without reaching the conclusion that she abused her discretion.



 /s/ Harriet M. Lawlor            


Harriet M. Lawlor
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