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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MONTA LANE,




)








)




Employee,


)




  Applicant,

)
INTERLOCUTORY









)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9322004

LUTHERAN HOSPITAL & HOME SOCIETY,
)

 d/b/a DENALI CENTER


)
AWCB Decision No. 95-0354








)




Employer,


)
Filed with AWCB Fairbanks








)
December 19, 1995



and




)








)

WAUSAU INSURANCE COS.,


)








)




Insurer,


)




  Defendants.

)

___________________________________)



This request for a Board-ordered second independent medical evaluation (SIME) was heard at Fairbanks, Alaska on December 14, 1995.  The employee was represented by attorney William Erwin; attorney Dennis Cook represented the defendants.  The record closed at the end of the hearing.



It is undisputed the employee was injured on September 26, 1993, when she tripped and fell in the course of her work for the employer.  Initially, her injuries were thought to be orthopedic.  She later suffered a series of genito-urological difficulties, describes as cystocele and incontinence, which resulted in surgery and placement of a suprapubic tube.  Following the first surgery she noted a prolapse of the bladder into the vagina, which has resulted in further surgery and loss of sexual function.  The genito-urological problems have resulted in a need for counseling.  Her doctors have accepted her history and treated the injuries as if they were work-related.  Nevertheless, an employer-sponsored medical evaluation (EME) by Medical Consultants Northwest on October 11, 1994, concluded that, with regard to orthopedic injuries, the employee's condition was medically stable with no impairment rating; with regard to the genito-urological/counseling problems, the evaluation concluded there is no work-connection.  Based on the clearly conflicting opinions of the employee's and employer's doctors, the parties agree the employee should undergo a SIME under the terms of AS 23.30.095(k).


FINDINGS OF FACT AND CONCLUSIONS OF LAW


Effective September 4, 1995, AS 23.30.095(k) states:

In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation shall be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examina​tion and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.  A person may not seek damages from an independent medical examiner caused by the render​ing of an opinion or providing testimony under this subsection, except in the event of fraud or gross incompetence.



In this case, the parties agree we should select a panel of SIME physicians, and the employee should be evaluated by the panel.  The defendants do not object to paying the cost for a SIME and report.



We have reviewed the medical reports attached to the defendant's request for a SIME.  We find medical disputes exist in the following areas:


1.  Orthopedic Disputes. The August 18, 1994 report by attending physician Carl Unsicker, M.D., indicates that, from an orthopedic standpoint, the employee reached maximum improvement and suggests she be given a disability rating.  In his EME report of October 11, 1994, Kenneth Sawyer, M.D., concludes that the employee is stable, but states there is no ratable permanent impairment.  He notes she appears to be most impaired by problems and symptoms related to her genito-urinary system.  Thus, we find there is a medical dispute as to whether there is any ratable permanent partial impairment on the employee's orthopedic condition.


2.  Genito-Urinary Disputes.  In his operative report of October 26, 1993, attending physician Robert Taylor, M.D., states the employee "dates the onset of the cystocele to a fall sustained while running after a patient."  He has billed the defendants for a work-related treatment.  Likewise, Gretchen Lentz, M.D., a University of Washington physician who performed the second surgery incorporates into the employee's history the statement that "Mrs. Lane is a 54 year old white female with a complicated history since September of 1993.  She had a fall at that time, and immediately began having incontinence and prolapse."  Dr. Lentz has also billed the defendants for a work-related treatment.  On the other hand, EME urologist John Keene, M.D., in his report of October 10, 1994, states unequivocally that, "[T]here is nothing remotely inherent in the nature of the injury the claimant sustained that would cause the sudden appearance of a third degree cystocele and urinary stress incontinence....There is no impairment rating, because her urinary stress incontinence and cystocele are unrelated to the industrial accident described."  Thus, we find there is a medical dispute as to whether the genito-urinary problems and the ensuing sexual dysfunction are work-related.


3.  Psychiatric/Psychological Disputes.  The August 2, 1994 report by attending physician Michael Heinle, M.D., outlines emotional problems which the employee connects to her injury.  More recently, the employee was evaluated and treated by psychiatrist Robert Schults, M.D., and psychotherapist Linda Porter, LCSW, at Fairbanks Psychiatric & Neurological Clinic.  Linda Porter's March 23, 1995 report reflects that counseling has to do with social stigma resulting from the genito-urological problems and that the patient "...continues to believe that her injury to her bladder is work-related..."  Although this does not constitute a dispute between employer and employee doctors, the parties agree there is a dispute as to whether the counseling, stemming from conditions which the defendants allege are not work-related, is compensable.  

We find a SIME conducted under AS 23.30.095(k) and .155(h) would assist us in determining the cause of the employee's conditions described above.  Based on this conclusion, and based on the agreement of the parties, we find a SIME shall be ordered on causation, degree of impairment,  compensability and the amount and efficacy of continuation of treatment.



Concerning the selection of our SIME physicians, as orally agreed at hearing, the parties shall agree upon a panel or submit three names and curriculum vitae for each position in the three-member panel.  The names shall be submitted to Workers' Compensation Officer Betty Johnson in our Juneau office.  The defendants shall supply the employee with a copy of the medical records to be submitted by December 26, 1995, in accordance with our order.  The employee will complete the review and file the medical records with the Workers' Compensation Officer by January 2, 1996 for submission to the panel.  The parties may each submit up to fifteen proposed questions for possible submission to the SIME physician.


ORDER

1.
A SIME shall be conducted on the issues set forth in this decision.


2.
The parties shall proceed as follows:


A.
All filings regarding the SIME shall be directed to Workers' Compensation Officer Betty Johnson's attention in our Juneau office.  The parties may submit up to fifteen questions by January 2, 1996 for us to consider including in the letter to the SIME physician.  The questions should relate to the disputed issues as outlined above. 


B.
The defendants shall prepare two copies of all medical records in their possession, including physicians' depositions, put the copies in chronological order by date of treatment, number the pages consecutively, put the copies in two binders, and serve the binders on the employee with an affidavit verifying the binders contain copies of all the medical records in the defendants' possession regarding the employee.  This must be done by December 26, 1995.  


C.
The employee shall review the binders.  If the binders are complete, the employee shall file the binders with Workers' Compensation Officer Betty Johnson by January 2, 1996, together with an affidavit stating the binders contain copies of all the medical records in the employee's possession.  If the binders are incomplete, the employee shall prepare three copies of the medical records, including physicians' depositions missing from the first set of binders.  The employee shall place each set of copies in a separate binder as described above.  The employee shall file two of the supplemental binders with us,  the two sets of binders prepared by the defendants, and an affidavit verifying the completeness of the medical records.  The employee shall serve the third supplemental binder upon the defendants together with an affidavit stating it is identical to the binders filed with us.  The employee shall serve the defendants and file the binders with Betty Johnson by January 2, 1996.


D.
If either party receives additional medical records or doctors' depositions after the binders have been prepared and filed with us, the party shall prepare three supplemental binders as described above with copies of the additional records and depositions.  The party must file two of the supplemental binders with us within seven days after receiving the records or depositions.  The party must serve one supplemental binder on the opposing party, together with an affidavit stating it is identical to the binders filed with us, within seven days after receiving the records or depositions. 


E.
The parties shall specifically identify any film studies which have been done and which films the employee will hand carry to the SIME.  If the defendants have prepared a film log of past studies they shall serve it on the employee along with the medical records outlined above.  The employee shall review the log by January 2, 1996, and file it by that date.


F.
Other than the film studies which the employee hand carries to the SIME and the employee’s conversation with the SIME physicians or the physicians' office about the examination, neither party shall contact the SIME physicians, the physicians' office, or give the SIME physicians anything else, until the SIME physicians have submitted the SIME report to us. 


G.
If the employee or defendants find it necessary to cancel or change the SIME appointment date or time, the requesting party shall immediately contact Juneau Workers' Compensation Officer Betty Johnson and the physicians' offices.


Dated at Fairbanks, Alaska this 19th day of December, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown              


Fred G. Brown, 



Designated Chairman



 /s/ John Giuchici              


John Giuchici, Member


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Monta Lane, employee / applicant; v. Lutheran Hospital & Home Society, d/b/a Denali Center, employer; and Wausau Insurance Cos., insurer / defendants; Case No.9322004; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 19th day of December, 1995.

                             _________________________________

                             Cathy D. Hill, Clerk
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