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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

GARY WINBORG,




)








)




Employee,


)




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9323286

LYNDEN AIR FREIGHT,



)








)
AWCB Decision No. 95-0358




Employer,


)








)
Filed with AWCB Anchorage



and




)
December 21, 1995








)

NATIONAL UNION FIRE INS.,

)








)




Insurer,


)




  Defendants.

)

___________________________________)


We heard the employee's claim for benefits on December 12, 1995 in Anchorage, Alaska.  The employee was not present but is represented by attorney William Soule.  The employer is represented by attorney Tasha Porcello.  After the employer submitted the deposition of the employee that afternoon, we closed the record at the conclusion of the day.


ISSUES

1.
Whether the employee should be awarded additional Permanent Partial Impairment (PPI) benefits.


2.
Whether the employee is entitled to interest.


3.
Whether the employee is eligible for a compensation rate adjustment.


4.
Whether the employer is entitled to reimbursement under AS 23.30.155(j).


5.
Whether the employee is entitled to attorney fees and costs.


SUMMARY OF THE EVIDENCE

The employee claims he injured his back on September 16, 1993 while lifting a package during the course and scope of employment.  The employee sought treatment with Steven Henderson, D.C., and received temporary total disability (TTD) compensation from October 4, 1993 through November 15, 1993.

Permanent Partial Impairment Rating.


The employer sent the employee to Edward Voke, M.D., for an employer's independent medical evaluation (IME).  Dr. Voke determined the employee had a five percent whole person permanent partial impairment (PPI) rating according to the American Medical Association Guides to the Evaluation of Permanent Impairment, (3rd Ed., 1988)(Guides). (Voke July 13, 1994 report).  He attributed the five percent rating to the employee's impairments relating to specific disorders of the spine.  Dr. Voke's report was silent on any impairment due to range of motion.  Id.  The employer paid the employee PPI benefits based on the five percent rating.


Subsequently, Steven Henderson, D.C., the employee's treating physician, performed an evaluation and determined the employee had a ten percent whole person PPI rating, pursuant to the Guides. (Henderson November 5, 1994 facsimile).  Dr. Henderson found the employee to have a five percent impairment due to specific disorders of the spine, and a five percent impairment due to range of motion.  


As a result of a medical dispute, Douglas Smith, M.D., performed a second independent medical evaluatation (SIME).  Dr. Smith determined the employee had a fifteen percent whole-person PPI rating.  He opined the employee had a five percent impairment due to specific disorders of the spine, and a ten percent impairment due to decreased range of motion.  (Smith July 28, 1995 report).


The insurer sent the employee's medical records to Tom Mayer, M.D.  Dr. Mayer authored the spine section, and was on the task force committee for the formulation of the Guides.  Based on his records review, Dr. Mayer opined the employee had either a seven percent or a nine percent whole person PPI rating.  Dr. Mayer agreed the employee had a five percent impairment due to specific disorders of the spine.  Based on Dr. Smith's evaluation, Dr. Mayer opined the employee either had a two percent or four percent impairment due to decreased range of motion.
 (Mayer October 9, 1995 report).


 The employee argues Dr. Smith's PPI rating is the most appropriate, and therefore, should be adopted.  He requests interest on any additional PPI award. The employer argues we should accept Dr. Mayer's calculations.  Furthermore, the employer argues we should make our decision using the medical and non-medical facts when arriving at our decision.   The employer argues the non-medical facts include the employee's ability to work full-time as a used car salesman, and his willingness to play softball (Winborg dep. at 18-19).

Compensation Rate Issue.

At the time of the alleged injury, the employee worked twenty hours per week.  The employee was paid $9.50 an hour when he started working for the employer in May of 1993 and was earning $10.88 an hour by September 23, 1995.  (Winborg dep. at 8).  The employee informed the insurance adjuster that he had worked less than six months in the two years prior to the injury.  The employee also provided the employer with his 1992 and 1993 tax returns, which did not distinguish between the employee's earnings and those of his spouse.  Based on this information, the employer paid the employee $154.00 per week in compensation.


Two years later, in his deposition, the employee stated he worked more than six months in the two years prior to his injury. (Id. at 27-37).  The employee estimated he earned $8,000.00 to $9,000.00 per year in 1992.  His spouse was the primary wage-earner in the family.  The employer argues the employee's compensation rate should have been set at $110.00 per week, rather than the $154.00 which it paid him.  The employer contends it overpaid compensation at the rate of $44.00 per week for six weeks and one day.  The employer calculates the total overpayment at $279.71  (six weeks at $44.00 = $264.00 and one day at $15.71).  It asserts such overpayments should be reimbursed by any additional compensation awarded to the employee.  The employee, although objecting to the requested reimbursement, made no arguments on this issue.

Attorney Fees and Legal Costs.


The employee requests attorney fees in the amount of $3,937.50 for 31.5 hours of work at $125.00 per hour.  The employee also requests  and award of $136.91 in legal costs.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
1. Permanent Partial Impairment Rating.


AS 23.30.190 provides in part:


(a)
In case of impairment partial in character but permanent in quality and not resulting in permanent total disability, the compensation is $135,​000 multiplied by the employee's percentage of permanent impairment of the whole person. . .  



(b)
All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating may not be rounded to the next five percent.  The board shall adopt a supplementary recognized schedule for injuries that cannot be rated by use of the American Medical Association Guides.



(c)
The impairment rating determined under (a) of this section shall be reduced by a permanent impairment that existed before the compensable injury. . . .


"In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter." AS 23.30.120(a).  


We find Dr. Smith's report raises the presumption that the employee's injury caused a 15% PPI rating.  We also find that Drs. Voke and Mayer's five to seven percent ratings overcome that presumption.  Therefore, the presumption drops out, and the employee must prove all the essential elements of his claim by a preponderance of the evidence.  Resler v. Universal Services, Inc., 778 P.2d 1146 (Alaska 1989).


We note that Dr. Smith, as a physician on the list maintained by us to perform SIMEs, under 8 AAC 45.090 and 8 AAC 45.092, must be impartial.  We further note that Dr. Smith performs numerous Board-ordered SIMEs, many of which include PPI ratings.  Dr. Smith's report sets out a comprehensive history upon which to base an opinion.  We find Dr. Smith also personally examined the employee.  We find all these factors persuasive in giving full weight to Dr. Smith's 15% rating than those of the other evaluators.  


We give less weight to Dr. Voke's report, because he failed to include any range of motion calculations when determining the impairment rating.  We also give less weight to Dr. Mayer's report, because he did not examine the employee.  


For the foregoing reasons, we find a preponderance of the evidence supports adopting Dr. Smith's 15% PPI rating.  Since the employer has already paid the employee $6,750.00 based on a five percent PPI rating, we find the employer need only be liable for  the additional ten-percent.  Accordingly,  we conclude the employer is liable to the employee for an additional $13,500.00 in PPI benefits.

2. Whether the Employer Shall Pay Interest.


The employee seeks an award of interest.  The employer shall pay interest, at the statutory rate under AS 45.45.010, on the benefits awarded here. Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984); DeMarco v. Safeway Stores, Inc., AWCB Decision No. 95-313 (November 14, 1995).

3. The Employee's Compensation Rate.


AS 23.30.220(a) states in pertinent part:



(a)  The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation.  It is the employee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows:



(1)  the gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury;



(2)  if the employee was absent from the labor market for 18 months or more of the two calendar years preceding the injury, the board shall determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history, but compensation may not exceed the employee's gross weekly earnings at the time of injury;



(3)  if an employee when injured is a minor, an apprentice, or a trainee in a formal training program, as determined by the board, whose wages under normal conditions would increase during the period of disability, the projected increase may be considered by the board in computing the gross weekly earnings of the employee . . . .


AS 23.30.175(a) limits the weekly compensation rate to an amount which "may not exceed $700 and initially may not be less than $110."  It also provides in part:


[I]f the board determines that the employee's spendable weekly wages are less than $110 a week as computed under AS 23.30.220, or less than $154 a week in the case of an employee who has furnished documentary proof of the employee's wages, it shall issue an order adjusting the weekly rate of compensation to a rate equal to the employee's spendable weekly wages.  If the employer can verify that the employee's spendable weekly wages are less than $154, the employer may adjust the weekly rate of compensation to a rate equal to the employee's spendable weekly wages without an order of the board.


We find the employee never gave proper information to determine the amount he earned in 1991 and 1992, the two calendar years prior to his injury. Therefore, we cannot calculate the employee's compensation rate under AS 23.30.220(a)(1).  We find the employee, in his deposition, did admit working more than six months in 1991 and 1992, the two calendar years prior to his injury.  Based on this admission, we find AS 23.30.220(a)(2) does not apply when calculating the employee's compensation.  Neither do we find any evidence to calculate compensation under AS 23.30.220(a)(3) & (4).   


Because we cannot compute the employee's compensation rate under AS 23.30.220, we must turn to AS 23.30.175. We find the employee must pay the employee the minimum temporary total disability compensation rate of $110.00 a week.

4. Whether the Employer is Entitled to a AS 23.30.155(j) Reimbursement.


AS 23.30.155(j) allows the employer to get a reimbursement for overpayments of compensation from unpaid installments of future compensation due. We find the employer paid the employee compensation for six weeks and one day at a rate of $154.00 per week.  Because we have found the employee's compensation rate to be $110.00, we find the employer has overpaid benefits.  We find the employer overpaid the employee by $44.00 per week for six weeks and one day.  Therefore, we conclude the employer has overpaid TTD compensation in the amount of $279.71 (six weeks at $44.00 = $264.00 and one day at $15.71). 


We have already found the employer liable to the employee for $13,500.00.  Accordingly, the employer may withhold $279.71 from the PPI award.  Therefore, we find the employer must pay the employee $13,220.29 ($13,500.00 - $279.71).  

5. Attorney Fees and Costs.

AS 23.30.145 provides in pertinent part:



(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensa​tion beneficiaries. 



(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.  


We find the claim was controverted by a controversion notice and by a refusal to pay compensation. Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979). We further find the employee retained an attorney, who successfully prosecuted his claim for additional PPI benefits.  The employee seeks an award of reasonable attorney's fee under subsection 145(b) for the benefits obtained.  
Attorney Soules' affidavit claims 31.5 hours for time spent in this case at an hourly rate of $125.00 per hour.  


We consider the nature, length, and complexity of the services performed, the benefits resulting to the employee, and the amount of benefits involved as required by 8 AAC 45.180(d)(2).  We conclude the requested 31.5 hours are reasonable and necessary, and find the $125.00 per hour acceptable.  We find the nature of this claim was highly litigious, the time period was somewhat lengthy and the medical issues made it complex.
 We find the employee prevailed on all of his claim.  Therefore the employer shall pay $3,937.50 in legal fees. 


The employee also requested payment of legal costs, and submitted an itemized statement.  8 AAC 45.180 provides in pertinent part:




(f) The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim.  The following costs will, in the board's discretion, be awarded to an applicant:


(3) costs of obtaining medical reports; . . .


(10) long-distance telephone calls, if the board finds the call to be relevant to the claim; . . 


(15) duplication fees at 10 cents per page, unless justification warranting awarding a higher fee is presented; . . .


(17) other costs as determined by the board.


The employee claims $30.00 in photocopy charges, $41.91 in postage, and $65.00 for the cost of obtaining medical records.  After reviewing all the costs, we find such costs necessary and reasonable.   Therefore, pursuant to 8 AAC 45.180 we find the employer shall pay the employee $136.91 in legal costs. ($31.00 + $41.91 + $65.00 = $136.91).


ORDER

1. The employer shall pay the employee $13,500.00 in compensation, minus the reduction for overpayment paid by the employer in the amount of $279.71, for the remainder of $13,220.29.


2. The employer shall pay interest, at the statutory rate under AS 45.45.010, on the benefits awarded here.


3. The employer shall pay the employee attorney fees in the amount of $3,937.50 and legal costs in the amount of $136.91.


Dated at Anchorage, Alaska this 21st day of December, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s Patricia Huna            


Patricia Huna, 



Designated Chairman



 /s/ Patricia Vollendorf     


Patricia Vollendorf, Member



/s/ Marc Stemp               


Marc Stemp, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Gary Winborg, employee / applicant; v. Lynden Air Freight, employer; and National Union Fire Ins., insurer / defendants; Case No. 9323286; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 21st day of December, 1995.

                             _________________________________

                             Mary Malette, Clerk
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     �Dr. Mayer had difficulty accepting Dr. Smith's range of motion calculations.  Dr. Mayer concurred with the one percent lumbar right lateral flexion assigned by Dr. Smith but reduced the lumbar left lateral flexion from one-and-one-half percent to one percent.  Dr. Mayer believes Dr. Smith misinterpreted the Guides. Dr. Mayer stated the sagittal motion should be invalidated on the basis of inconsistency, thus resulting in a seven-percent whole person PPI rating. (5% impairment due to specific disorders of the spine +  2% range of motion impairment (1% lumbar right lateral flexion + 1% lumbar left lateral flexion)). Dr. Mayer indicated that if he was to reinterpret Dr. Smith's calculations, he would give an additional two percent for the sagittal motion, resulting in a total nine percent whole person PPI rating. (5% impairment due to specific disorders of the spine + 4% range of motion impairment (1% lumbar right lateral flexion + 1% lumbar left lateral flexion + 2% sagittal motion).  


     � We reject the employer's request to consider other factors in determining the appropriate PPI award.  AS 23.30.190(b) clearly mandates that PPI ratings must be made "strictly and solely" under the whole person determination set out in the Guides.





