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We met in Juneau on 7 November 1995 to decide Employee's claim for workers' compensation benefits.  Employee is represented by attorney David V. George.  Defendants are represented by attorney Tasha M. Porcello.  We held the record open after the conclusion of the oral proceedings to receive depositions and a response to Mr. George's supplemental request for attorney's fees.  When we reviewed Employee's deposition, it came to our attention an exhibit was missing.  At our request, the court reporter submitted a copy of the exhibit on 22 November 1995.  We closed the record on 22 November 1995, the date all additional documents and argument were received. 


By agreement between the parties, only certain of the issues which could have been presented, were presented to us for resolution at this time.


ISSUES

1.  Is Employee's claim for benefits barred under AS 23.30.105(a) by his failure to timely file a claim?


2.  Are Defendants relieved of responsibility for Employee's workers' compensation benefits by application of the last injurious exposure rule?


3.  Is Employee entitled to temporary total disability (TTD) compensation commencing from the date of his surgery on 23 June 1995?


4.  What is Employee's compensation rate?


5.  Are Defendants responsible for certain medical expenses? 


6.  Are Defendants responsible for Employee's attorney's fees and costs?


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

Employee is a 40 year-old man who lives in Hoonah, a small community on Chichagof Island, and engages in intermittent construction work, stevedoring, commercial fishing, and subsistence hunting and fishing.  He has a history of back injuries going back to at least May 1984 when he reported two back injuries while working on the Hoonah Water & Sewer Project.  Employee is married and has four children in his household.


Employee was injured on 21 October 1990 when he jumped from one log to another, and slipped.  He was working for Southeast Stevedoring Corporation as a stevedore at the time of the injury.  Soon after the injury his back became stiff and sore, with tingling into his left leg.  Employee was hospitalized briefly, and his symptoms improved dramatically over the next few days.  Lenart C. Ceder, M.D., a Juneau orthopedic surgeon, diagnosed an acute lumbosacral strain.  (Ceder report, 23 October 1990.)  Employee was injured again on 21 December 1990 when he was knocked from one log bundle to another and sprained his right foot and ankle.


Employee went to work for Employer on 22 April 1991 and injured his back again on 5 May 1991.  He was filling 100-pound sand bags and carrying them into a knee-deep stream where they were placed to divert the water for installation of a culvert.  He reported a sudden sharp pain in his low back associated with lifting one of the bags.  At hearing, Employee testified he "kind of slipped and jarred my back." He continued to work after the injury at the request of Employer.  He estimated that over a two-day period he and another worker carried about 2,000 sandbags into the river.  On the third day, he was unable to get out of bed, and sought medical care. 


Employee was seen at Bartlett Memorial Hospital in Juneau on 8 May 1991 with complaints of severe low-back pain, and radiating pain and numbness into his left leg to the foot.  He was hospitalized for strict bed rest. Left leg weakness, decreased sensation, a positive straight leg raising test, and the absence of knee and ankle jerk were observed on examination.  Back pain and left sciatic radiculopathy secondary to an L4-5 bulging disc was diagnosed.  Employee was transferred to the Anchorage Native Health Center (ANHC) where he was hospitalized from 14 to 16 May 1991.  He received physical therapy and medications, and was discharged with a diagnosis of "sciatica left leg."  Employee was released to work the following week with temporary lifting restrictions.


Defendants initially controverted TTD compensation.  (Compensation Report 25 May 1991.)  On 5 June 1991 Defendants commenced payment of TTD compensation at the rate of $157.36 per week based on Employee's gross 1989 and 1990 earnings of $21,344.47.  Employee was paid TTD compensation until 12 July 1991 when Defendants controverted all benefits after his back symptoms were aggravated while berry-picking and jogging.  (Controversion Notice, 16 July 1991.)


Employee was seen at Medical Consultants Northwest by William J. Furrer, M.D., for an Employer's medical evaluation on 25 June 1991.  Employee reported low-back pain and pain associated with numbness radiating down the left leg to the level of the knee.  Employee told Dr. Furrer he suffered primarily from low-back pain after his November 1990 injury.  He reported this condition improved with physical therapy and medications, and he was able to return to work, play basketball, and hunt.  On examination, Employee was able to walk without a limp, and could walk on his heels and toes.  


Dr. Furrer diagnosed a lumbosacral strain and a possible L4-5 disc herniation on the left, and concluded Employee had reached his pre-injury status.  He found no permanent partial impairment and released Employee to return to work without restrictions.


On 13 August 1991 Defendants referred Employee to Robert Fu, M.D., a physical medicine and rehabilitation physician.  On examination, Employee was in no acute discomfort, and was able to walk with a normal gait.  Although Employee had some weakness in his left big toe, he was able to heel and toe-walk.  There was some generalized loss of sensation in Employee's lower left leg.  Dr. Fu's EMG examination showed Employee's leg muscles were free of denervations.  An MRI showed degenerative disc disease at L4-5 and L5-S1.  The films did "not show any specific herniated disc nor disc bulging, but I could see that there was pushing against the thecal sac area."  (Fu, 13 August 1991 Independent Medical Evaluation.)  


Dr. Fu referred Employee for a physical capacity evaluation.  Employee exerted maximum effort and was determined to be able to perform at the "medium-heavy" level of lifting capacity and work.  (Physical Capacity Evaluation 10 September 1991.)


The next day, Dr. Fu performed a B-200 back evaluation on Employee.  Dr. Fu found Employee's range of motion and strength testing to be inconsistent.  (Fu, B-200 Back Evaluation, 11 September 1991.)  Dr. Fu rated Employee's permanent partial impairment as five percent of the whole person.  No impairment rating was included for loss of range of motion in Employee's back because of the invalid range-of-motion testing.  (Fu letter, 8 October 1991.)


On 9 October 1991, the day after Dr. Fu sent his letter, Employee experienced an acute onset of severe back pain after turning suddenly while watching a child.  He was seen soon after the onset of pain by Brent Pennington, M.D., who was conducting a clinic in Hoonah.  Dr. Pennington is a South East Alaska Regional Health Corporation (SEARHC) physician with the Mt. Edgecumbe Hospital in Sitka.  Employee was admitted to Bartlett Memorial Hospital on 9 October 1991, with Randal H. Weist, M.D., attending.  At admission, Employee complained of "severe lower lumbar pain, inability to walk and new pain into his buttocks and down his left leg, associated with increased bilateral leg numbness, some of which had been persistent since his previous injury in May."   On examination, Dr. Weist found considerable muscle spasm in the lower lumbar area of the spine, a positive straight leg raising test, reduced or absent muscle reflexes in the lower legs, and decreased sensation in the thigh and lower legs.  Employee was discharged on 11 October 1991 with a diagnosis of "severe lumbar pain with radicular symptoms," and transferred to the Mr. Edgecumbe Hospital for immediate admission.


Employee was discharged from the Mt. Edgecumbe Hospital on 16 October 1991 with diagnoses of back pain and depression.  Dr. Pennington reported:  "After several days of bed rest and pain medicines with muscle relaxants, the patient's pain dramatically improved.  At no time did he exhibit signs of nerve impingement or spinal cord compression.  Strength, deep tendon reflexes, as well as sensory exam remained normal."


Employee testified he tried to work after being released to do so by Dr. Fu.  With the use of Tylenol III's prescribed by his physicians, Employee was able to go commercial fishing with his uncle, Jake White, Sr., working as deck boss.  His uncle was aware of Employee's back problems, and made special accommodations for Employee.  


Employee testified that after the Red Samm injury he also worked on the log pond loading log ships in Hoonah. His brother, Archie Brown, who is the pond boss, and his brother-in-law knew about his back problems and gave him special consideration as to the kind of work he did.
  


Employee also testified that in 1992 he was hired to work on the Northstar, a "factory ship" headed for the Aleutians.  The skipper fired him after a few days, however, because he was unable to do the work, and dropped him off in Seward without paying him.
 


Employee visited a hospital or health clinic, usually for his back or leg pain, about 28 times between May 1991 and June 1993.  


Defendants controverted Employee's claim on 13 April 1992 due to medical stability, an "acute exacerbation," and by application of the "last injurious exposure rule."  (Controversion Notice, 13 April 1992.)


Employee went to work for Dawson Construction Co. (Dawson) on 3 June 1993, earning $27.99 per hour as a construction laborer.  In connection with his application for employment, Employee completed a health questionnaire, in which he indicated he sustained a back injury in the past, had been hospitalized, and had received workers' compensation benefits.  In response to the request for "approximate date(s), type of injury(s), and length of disability(s)" from those claims, Employee wrote:


Had a back injury when I was working on a log ship.  This was 3 years ago & the doctor has released me to go to work.  Had slipped disc problems.  Went to rehabilitation for 1 yr.  Have full movement in my body now.  The injury was to my lower back.  I know [sic] have a kidney brace that I wear when working.  I have gone thru extensive rehab for the last 3 yrs.  I just finished a Black cod trip & everything seems to be back to normal.

(Employee dep., Exhibit 5.
)


At hearing, on cross-examination, Employee reviewed medical records from April and May 1993 and testified he received prescription pain medication in preparation for the fishing trip, that he was not back to normal when he applied for work at Dawson, and that he has never been back to normal since the Red Samm injury.  At his deposition on cross-examination, Richard L. Wagg, attorney for Dawson, asked Employee why he did not list the subsequent injury at Red Samm.  Employee dissembled, then stated he didn't remember.  (Employee dep., volume III, at 222-223.)


In his 27 July 1994 deposition, Employee testified he worked as a laborer for Dawson, which included operating a jackhammer and an elephant-foot compactor while working in a ditch installing a new water line.  He testified he operated the compactor "maybe three hours day. . . ."
 (Employee dep., vol II, at 135.)  He reported he injured his back while climbing out of the ditch on 28 June 1993, but he continued to work through 2 July 1993.  Dawson accepted Employee's claim and paid TTD compensation from 3 July through 30 December 1993 at the rate of $178.79 per week.


Employee testified he took tylenol with codeine in order to work after the Red Samm injury.  He said he was not able to fully do the job at Dawson.  Still, he was very sore at the end of each day's work.  He testified he had the same constant back and leg pain before and after the injury at Dawson.  


At hearing, Employee testified he again did commercial fishing with his uncle after the Dawson injury, and again received special consideration.


Dawson's workers' compensation insurer, Alaska National Insurance Company, referred Employee for an employer's medical evaluation with The Multispecialty Panel in Seattle.  Employee was seen on 1 September 1993 by Bruce E. Bradley, M.D., an orthopedic surgeon, and Leroy H. Dart, M.D., a neurosurgeon.  Employee reported he had aggravated his prior disc problem while working in a ditch for Dawson.  Employee reported "a constant numbing pain in the left posterior thigh to the knee."  An MRI was obtained which showed a small L5-S1 disc herniation, and a small L4-5 disc herniation "slightly indenting the dural sac contiguous with the L5 descending nerve roots and at L3-4 there is a right posterior paracentral disc herniation."  The panel diagnosed "[l]umbar disc herniation left L5-S1 with mild left sciatica"  and concluded Employee could return to work, with restrictions, after a work-hardening program and an epidural steroid injection in the lumbar spine.  Surgery was felt to be unnecessary.  (Bradley-Dart panel report, 1 September 1993 at 4.)  


In an addendum dated 13 October 1993, Drs. Bradley and Dart compared the 13 August 1991 MRI with their recent MRI.  They concluded Employee's condition had not changed between the 1991 MRI and the 1993 MRI, and that Employee's problems pre-existed his employment with Dawson in June 1993.


In December 1993 Employee was referred by Dawson's insurer to Dr. Bradley for the work-hardening program he had recommended.  Employee's back condition became aggravated during the program, and he was unable to complete it.  Subsequently, Employee reported he was unable to walk for two weeks due to severe back pain.


On 27 July 1994 Defendants referred Employee to Dr. Fu for a re-evaluation.  Employee informed Dr. Fu he had not worked since the Dawson injury, and was prohibited from construction work, hunting, and fishing by Deb Wanta, M.D., a physician at SEARHC.  Employee estimated he was able to lift a maximum of 40 pounds, and reported he had difficulty climbing stairs and was unable to walk very far.  Dr. Fu reported:  "His description of the pain is that it previously involved the left buttocks, back, and left leg with a diffuse decrease in sensations.  It has now changed to a subjective sensation of pain and discomfort in the right leg but to a lesser extent."  On examination, Employee had some reduced reflexes in both legs, a positive straight leg raising in both legs, was able to walk on his heels and toes, and had reduced sensation in both legs, "in a diffuse nondermatomal distribution" which extended up to the area of the lower thoracic spine.  Dr. Fu also found "give-away resistance" on straight leg raising and right ankle dorsiflexion.


Dr. Fu performed a new EMG test on both legs, and compared his findings to the 1991 EMG.  All muscles were again found to be "free of denervations."  Dr. Fu concluded:  "The findings today on physical examination and electrodiagnostic testing essentially showed no signs of specific radicular involvement.  This has not changed from 1991 to 1994." (Fu, 27 July 1994 examination at 4.)


On 29 August 1994 Defendants asked Dr. Fu to review Employee's medical records, and answer questions.  Dr. Fu opined that based on the lack of change in the EMGs, Employee's injury at Dawson "has not permanently worsened his preexisting back problems."  Dr. Fu reported he would release Employee to return to work with the same restrictions ("medium-heavy") he imposed in 1991.  Dr. Fu also reported that during the July 1994 examination, Employee showed "symptom magnification, including lethargy and nonphysiologic pain behavior that could not be explained objectively."  


In October 1994 Employee and Dawson entered into a Compromise and Release (C&R) agreement which we approved on 30 November 1994.  AS 23.30.012.  The settlement was based in large part on the medical opinions of Drs. Fu and Bradley, and the MRI scans. Other issues listed were Employee's failure to provide information about his injury while working for Defendants when he completed a pre-hire questionnaire,
 failure to fully cooperate with work-hardening efforts, the injury at Dawson was a temporary aggravation of a pre-existing condition, and Employee's exaggeration of the seriousness of his condition.
  The C&R states in pertinent part:


  Following the alleged injury at Dawson Construction, employee was evaluated by Drs. Bruce Bradley and Leroy Dart on September 3, 1993.  An MRI was repeated for this evaluation.  The physicians concluded employee would benefit from work hardening.  When the 1991 and 1993 MRIs were later compared by Drs. Bradley and Dart, they concluded that the scans were so similar, that employee's condition was related to the injury at Red Samm Construction, rather than the injury at Dawson Construction.  See, report dated October 18, 1993.

(C&R at 4-5.)


Under the terms of the C&R, Employee received $7,500, which was designated as payments for future medical care, in exchange for waiver of any additional workers' compensation benefits.


Employee continued to report ongoing back and leg problems and to be seen at SEARHC by Drs. Lexon, Wanta and Longworth.  Dr. Lexon referred Employee to Susan E. Hunter-Joerns, M.D., a board-certified neurologist and psychiatrist, for an evaluation on 4 January 1995.  She became Employee's treating physician for his back and leg problems, and consultant to the SEARHC physicians who remained responsible for Employee's primary care.  Dr. Hunter-Joerns was first deposed on 14 July 1995 (volume I) and re-deposed on 6 November 1995 (volume II).  


At his first visit, Employee had a very bad limp, was unable to sit on his left buttocks or to straighten his left leg, and had reduced reflexes.  Dr. Hunter-Joerns' examination revealed numbness and very sharp left-leg pain in a L5-S1 radicular pattern, and L4 radiculopathy on the right.  She concluded Employee was a surgical candidate.  (Hunter-Joerns letter, 4 January 1995.)


On 31 March 1995 Dr. Hunter-Joerns performed an EMG which revealed "Electrographic evidence of severe L[5]-S1 radiculopathy."  She testified that EMGs are usually normal for about six to ten weeks after an injury.  (Hunter-Joerns dep., vol I, at 47.)  She recommended that Employee be referred to Christopher Smythies, M.D., a Washington neurosurgeon, for surgery and further evaluation.


On 23 June 1995 Dr. Smythies performed a left L5 laminectomy for decompression of L5 and S1 nerve roots.
 His preoperative diagnosis was "herniated disk L5-S1 left."  His postoperative diagnosis was "lateral recess stenosis and foraminal stenosis at L5-S1."  (Report of Operation, 23 June 1995.)  He testified about his examination findings and the decision to recommend surgery:  


The most important thing is that he presented with a lot of left leg pain that had a radicular component to it, meaning it radiated down the back of the left leg in a sciatic nerve distribution.  He did not have a whole lot of back pain.  It was mostly left leg pain.

(Smythies dep. at 6.)


The myelogram Dr. Smythies performed before the surgery suggested lateral recessed stenosis (LRS), which Dr. Smythies described as follows:


Well, normally a nerve, once it exits the thecal sac, which is a sac that contains all the other nerves, it usually has quite a lot of space around it and shouldn't be under any pressure from bone in that area.  But in his case, there wasn't a whole lot of space around the nerve in that area, and that suggests a lateral recessed stenosis, which is the term given to a nerve that may be under pressure in that area.

(Id. at 7-8.)



Dr. Smythies testified that during the surgery he explored the L5-S1 level on the left side and found no ruptured disc.  He then explored the S1 nerve root and the L5 nerve root.  Again, no ruptured disc was found, but there was a lot of pressure on the L5 nerve root from the LRS.  He stated: "I relieved the pressure or, if you like, I took out the bone."  (Id. at 8-9.)


As to the cause of the condition, Dr. Smythies testified the usual cause of LRS is degenerative disease as one ages. (Id. at 9.)  It is also caused by heavy work or exercise, such as playing football or jogging.  He stated that one episode of trauma does not cause the condition, but it can be caused by repeated minor trauma. He also stated that the condition can remain asymptomatic until an injury of some type occurs.  If the nerve becomes swollen as a result of an injury, chronic inflammation can develop. (Id. at 10-12.)  Dr. Smythies testified Employee's injury at Red Samm carrying 100 pound bags of sand could have caused the nerve to become inflamed.  (Id. at 14.)  


Dr. Smythies also reviewed the physical therapy notes from Employee's October 1990 injury from loading logs, and concluded that injury resulted in an acute and temporary condition.  (Id. at 25.)


Concerning the origin of LRS, Dr. Hunter-Joerns testified that the condition is congenital in only a small percentage of the cases.  "[T]he most common are the kind you see in older people from bony osteophytes, or progressive arthritis of the facets, or from disc herniation."  (Hunter-Joerns dep., vol II, at 26-27.)


Dr. Hunter-Joerns also testified the symptoms Employee complained of during the two-year period following the Red Samm injury are consistent with LRS, even though the EMG was negative.  She stated:  "The EMG is considered just an extension of the physical exam.  And there is some false negatives, some false positives.  And it is not an absolute test in itself.  There is also some variation from day to day on how the patient is doing."  (Id. at 27.)


Dr. Hunter-Joerns was questioned about the negative EMGs performed by Dr. Fu in 1991 and 1994.  She testified the result was probably negative in 1991 because the exam was performed so soon after the Red Samm injury.  She was unable to explain the negative result in 1994, and considering Employee's condition, she would have expected it to be positive.  She testified, however, the EMG need not be positive to justify the diagnosis, and it is not essential that an EMG be conducted. (Id. at 28-29.)


Dr. Hunter-Joerns reviewed Employee's emergency room and other medical records from SEARHC for the period 1991 to 1993.  She testified the records revealed "28 different separate evaluations, either at SEARHC, or at Mr. Edgecumbe, or by the Mr. Edgecumbe doctors, or in emergency rooms for primarily his back and left-leg pain." (Id. at 10.)   


Dr. Hunter-Joerns testified it is possible for LRS to be asymptomatic and then become symptomatic after a work-related injury.  "It is also possible for it to sort of wax and wane, as well.  Good days and bad days."  (Id. at 11, 13.)  She concluded Employee's work at Red Samm caused his LRS to become symptomatic, and to become a chronic condition.  (Id. at 14.)


Dr. Hunter-Joerns testified that the onset of Employee's nerve root impingement could be traced to his injury in October 1990.  "That was the first time that you knew that there was impingement on that nerve root, rather than just like muscle spasm, or arthritis changes in his back. . . .  [A]ny kind of abrupt worsening is more likely to be due to a disc herniation or a disc bulge than it is an abrupt change in the diameter of the hole.  But it is just like taking a garden hose over a concrete step.  You can fray it, so if you have a tight canal or tight neural foramen and are stretching the nerve back and forth, basically, just by the more you do, that can aggravate it, too."  (Id. at 43.)


Dr. Hunter-Joerns testified Employee's complaints of low-back and left-leg pain in the L5 and S1 distribution were exactly the same after the Red Samm injury and after the Dawson injury.  (Hunter-Joerns dep., vol I, at 19.)  She also testified that Employee's injury at Dawson was not a substantial factor in his disability and need for surgery.  (Hunter-Joerns dep., vol I, at 34.)  The incident a Dawson was a temporary aggravation of Employee's previous condition  (Id. at 36-37.)


Concerning the cause of Employee's need for surgery, she testified on cross-examination as follows:


Q.  Doctor, would you at least agree that if not for the incident with Dawson, he may not have had the surgery as of now, may not have needed the surgery as of now?


A.  As of now, you can't really say.  Like I say, you can just reach to turn off the radio and need the surgery.


  You would have predicted in '91 and in '93 that sometime in the future that man was going to need surgery. . . for left-leg pain and L5-S1 radicular pain.  So that the natural history of that picture starting all the way back in '91.

(Id. at 52-53.)


At the time of her deposition in November 1995, Dr. Hunter-Joerns testified Employee was unable to return to work because he was not stable and not fully "work rehabilitated."  (Hunter-Joerns dep., vol II, at 30.)


Dr. Bradley of The Multispecialty Panel, who examined Employee with Dr. Dart, was deposed on 13 September 1995.  Dr. Bradley is a board-certified orthopedic surgeon.  He testified that LRS "can occur just with time," can result from a bony overgrowth in the spine, from inflammation and thickening in the area of the ligamentum flavum, or by nerve root irritation and swelling related to "some motion or strain."  (Bradley dep. at 10-11.)  He testified either the Red Samm or Dawson injuries could have injured Employee's back, but he was unable to link either event to the need for surgery.  Although Dr. Bradley doubted surgery was necessary, he stated the Red Samm injury was probably not a substantial factor in Employee's need for surgery.  (Id. at 17.)  


Dr. Bradley testified he recommended a work-hardening program for Employee, which took place in December 1993.  Employee was unable to complete the program due to increased pain.  Dr. Bradley felt Employee had strained his back, and possibly had some left nerve root irritation.  (Id. at 23, 25.)  Concerning the physical examination he conducted in September 1993, Dr. Bradley testified:  "I thought he was exhibiting fairly significant pain behavior, and I thought these were -- his whole exam at that time was inappropriate and nonphysiological.  And I found no hard findings of nerve root compression.  I felt -- my findings on that exam were significant learned paid behavior."  (Id. at 27.)  
Concerning the cause of Employee's LRS condition, Dr. Bradley testified:  "Well, I'm not sure what caused it.  It's there.  He had been doing a fair amount of hard work during his lifetime.  He is also getting into his late 30s, of which a lot of degenerative changes is present by then.  So I think both those could be a factor, but I can't pinpoint one aspect of it to single out as a cause."  (Id. at 55.)  Dr. Bradley stated he had no reason to believe the injury at Red Samm was more responsible for Employee's LRS than any other event.  (Id. at 56.)


Dr. Fu was deposed on 27 September 1995.  He testified he did not believe the Red Samm injury was the "main cause" of Employee's need for surgery, 


because a lot of the usual problems that we deal with are more of incidents of sudden jerks, sudden force, sudden movements, but I would think that if this is one of it, it probably is not the major one, but it would probably be a combination of other things or other incidents.

(Fu dep. at 9.)


At hearing Thomas L. Mills, Sr. testified he is Employee's brother-in-law, and the foreman/supervisor at Southeast Stevedoring responsible for safety in loading log ships.  Mr. Mills testified Employee injured his back in October 1990 while loading logs.  After the 1990 injury, and before he went to work for Red Samm, Employee returned to work for Southeast Stevedoring with a full medical release, and was able to do all the work, including working on the hatch crew.  Mr. Mills testified Employee was a good worker, partly because the would run to the other gangs to help out when he had the opportunity.  He also testified Employee was able to play basketball in the Gold Medal Tournament before the Red Samm injury.  


Employee also worked for Mr. Mills after the injury at Red Samm, but due to Employee's back condition, "we couldn't use him in the hatch because he was not physically fit to do that kind of work - that kind of jumping."  After the Red Samm injury, Employee worked only in the log pond, feeding the cable to the other workers, which was less strenuous work than the job description called for.  Employee "got away with the crew helping him for approximately two hours" before Mr. Mills observed him.  He testified Employee's wife, Judy, works in the pond and now is a much better worker, "because Greg just couldn't handle the job any more."  Mr. Mills has declined to hire Employee since the Dawson injury because a full work release is needed.


Judith Ann Brown, Employee's wife of 21 years, testified Employee worked for Southeast Stevedoring before he went to work for Red Samm, and was in good physical condition.  She testified Employee has had a lot of back and leg pain since he injured his back at Red Samm carrying the heavy bags, and has required prescription medication every day.  Since that injury, Employee has not been able to hunt or play basketball.  She said Employee's physical condition stayed the same after the Red Samm injury until he had the surgery.  Mrs. Brown also testified after the injury Employee was given "special duties" when loading the log ships from the log pond, and she did more work than he did on that job.  


Mrs. Brown verified Employee's testimony about attempting to commercial fish on the Northstar, and about being forced to quit due to his back condition, and being dropped off in Seward.  She testified that on another occasion Employee tried to work on his uncle Jake's commercial fishing boat, and Employee mostly baited skates because he was unable to work the roller due to his back.


At hearing, Mrs. Brown also testified she and Employee went together to apply for the job at Dawson.  Although she had doubts Employee was physically capable of doing the job, they "desperately needed money."  Employee was getting no workers' compensation disability compensation or medical benefits, they were getting evicted from their home, and they were unable to afford necessaries for their children.  Mrs. Brown testified that during the employment process, Employee informed "Mike" about his previous back injury ar Red Samm.
   She testified that during the Dawson employment, Employee's back hurt every night, he required pain medications and "rub downs" every night, she and had wait on him "hand and foot."  She testified she believed Employee was the same before and after the Dawson injury, and that his back and leg pain never went away until the surgery was performed.


At hearing, Employee testified he worked for Southeast Stevedoring in October 1990 and hurt his back on the job.  After his injury there, he was seen in the emergency room at Bartlett Memorial Hospital (BMH) in Juneau and received physical therapy.  Before the Red Samm injury, he returned to work loading log ships and was able to perform all the duties required, and was able to assist the other individuals who were unable to do the work.  He testified he was also able to play tournament basketball after this injury.  On cross-examination, Employee admitted he last played in the tournament in March 1990, before the Southeast Stevedoring injury.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Back Condition

Employee has a history of back problems going back more than 10 years.  In October 1990 Employee suffered an extension injury to his back while loading a log ship.  He experienced low-back pain and tingling in his left leg.  Employee has received a great deal of medical care for his back and left leg pain since then.  At various times, Employee's condition has been diagnosed as herniated or bulging discs in his low back.  Dr. Smythies performed surgery on 23 June 1995 expecting to find a herniated L5-S1 disc on the left side.  During surgery he found no herniated discs.  Instead, he found Employee was suffering from pressure on the nerve root caused by LRS and foraminal stenosis at L5-S1.  There is no contradictory medical evidence, and Defendants do not dispute the accuracy of this diagnosis.  Accordingly, we find Employee suffers from LRS.  


As set out above, the physicians who examined Employee have expressed various opinions about the cause or causes of LRS.  After reviewing the voluminous record in this case, we find Employee's LRS is a long-standing condition which probably began, or first became symptomatic, in October 1990, and has gradually grown worse over time.  (Hunter-Joerns dep. vol II, at 43;  Employee dep., vol I at 51.)  We also find several factors and events have contributed to making the condition worse over the years; e.g., the passage of time, Employee's work and non-work related back injuries, and participating in strenuous sports such as basketball.  We rely on the medical opinions of Drs. Bradley, Hunter-Joerns, Smythies, and Fu.


Statute of Limitations

AS 23.30.105(a) provides:


  The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee's disability and its relation to the employment and after disablement.  However, the maximum time for filing the claim in any event other than arising out of an occupational disease shall be four years from the date of injury, and the right to compensation for death is barred unless a claim therefore is filed within one year after the death, except that if payment of compensation has been made without an award on account of the injury or death, a claim may be filed within two years after the date of the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215.  It is additionally provided that, in the case of latent defects pertinent to and causing compensable disability, the injured employee has full right to claim as shall be determined by the board, time limitations notwithstanding.
(Emphasis added.)


A "defect" or injury "is latent so long as the claimant does not know, and in the exercise of reasonable diligence would not have known, the nature of his disability and its relation to his employment."  W.R. Grasle Company v. Alaska Workman's Comp. Bd., 517 P.2d 999, 1002 (Alaska 1974) (parenthetical clause and footnote omitted).


Employee was injured at Red Samm on 5 May 1991.  He filed a claim for workers' compensation benefits (Application for Adjustment of Claim) on 14 January 1994, and filed an Amended Application on 26 April 1995. Dr. Smythies first diagnosed Employee's condition as LRS in his Report of Operation dated 23 June 1995.  Although Employee knew he was suffering from back and leg pain after his injury, he was told the pain was caused by a herniated or bulging disc, and was told he would have to live with the pain.  He did not, and could not have known the nature of his disability until Dr. Smythies performed surgery in June 1995.  Accordingly, we find Employee's LRS is a latent defect, and find Employee's claim for workers' compensation benefits is not barred by the statute of limitations in AS 23.30.105(a).


Last Injurious Exposure

The last injurious exposure rule was first adopted in Alaska by our supreme court in Ketchikan Gateway Borough v. Saling, 604 P.2d 595 (Alaska 1979).  This rule imposes full liability on the employer at the time of the most recent injury which bears a causal relation to the disability. (Id.)  This rule is intended to provide a reasonably equitable approach to multi-employer compensation problems which is easy to administer, and avoids the difficulties associated with apportionment.


The rule is not designed, however, to inequitably impose liability upon employers having no connection with the employee's disability.  To ensure that the rule is not so utilized, the court indicated that:


liability may be imposed on a subsequent employer only after the claimant has proved by a preponderance of the evidence [after the presumption of compensability has been rebutted] that the employment aggravated, accelerated, or combined with a preexisting condition and that this aggravation, acceleration or combination was a substantial factor contributing to the ultimate disability.

Fairbanks N. Star Bor. v. Rogers & Babler, 747 P.2d 528 (Alaska 1987).


The court also discussed the factors we are to consider when determining whether an aggravation, acceleration or combination is a "substantial factor" in the resulting disability, and adopted the "but for" test in the last injurious exposure rule context.   "The `but for' test does not indicate the legal cause, but merely indicates the range of causes which may be considered legal causes."  Id. at 532, emphasis in original.  "Thus to say that the worker's disability would not have occurred `but for' a particular period of employment is merely to say that the period of employment was a substantial factor in the resulting disability."   Id.


Because we are dealing with situations where two or more conditions or incidents have contributed to the ultimate disability:


the claimant can be expected to experience some degree of disability regardless of any subsequent trauma.  It can thus never be said that "but for" the subsequent trauma the claimant would not be disabled.  The proof  required, however, is not so difficult.  Rather, the claimant need only prove that "but for" the subsequent trauma the claimant would not have suffered disability at this time, or in this way, or to this degree.  In other words, to satisfy the "but for" test, the claimant need only prove, as indicated above, that the aggravation, acceleration or combination was a substantial factor in the resulting disability.

(Id. at 533.)


AS 23.30.120(a) provides in pertinent part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."   As suggested above, this "presumption of compensability" is to be applied in last injurious exposure cases, and may impose full liability on the last employer after a determination is made that a "preliminary link" connects the disability to the last employer.  Providence Washington Company v. Bonner, 680 P.2d 96, 98 (Alaska 1984).


"A party may overcome the presumption of compensability either by presenting affirmative evidence that the injury is not work-connected or by eliminating all possibilities that the injury was work-connected."  Veco Inc. v. Wolfer. 693 P.2d 865, 872 (Alaska 1985).  However, "[i]t has always been possible to rebut the presumption of compensability by presenting a qualified expert who testifies that, in his or her opinion, the claimant's work was probably not a substantial cause of the disability."  Big K Grocery v. Gibson, 836 P.2d 941 (Alaska 1992).


If the presumption has been successfully rebutted, it drops out, and the party who asserts that the last employer is responsible must prove, by a preponderance of the evidence, that the employment aggravated, accelerated, or combined with a preexisting condition and that this aggravation, acceleration, or combination was a substantial factor contributing to the ultimate disability.  Fairbanks N. Star Bor. at 531.


In a case involving similar circumstances, the Alaska Supreme Court ruled "an employer can use the `last injurious exposure' rule as a defense to liability where the employee has settled with the last employer who is potentially liable and was properly before the Board."  Peek v. SKW/Clinton, 855 P.2d 415, 418 (Alaska 1993.)


In determining responsibility for Employee's benefits, we will consider and rely on Employee's testimony, although we find he has exaggerated the severity of his symptoms.
  On the issue of causation, Employee's testimony has been consistent.  In his July 1994 deposition, one year after the Dawson injury and four months before he settled his claim with them, employee testified his back condition "all started" with the May 1991 injury at Red Samm.  (Employee dep., vol. I, at 16.)  


The last employer who is potentially liable and within our jurisdiction is Dawson.  In accord with Peek, we first determine if Employee's injury at Dawson aggravated accelerated or combined with his preexisting condition, and if so, if that aggravation, acceleration or combination was a substantial factor contributing to Employee's disability.  Once raised, the presumption of compensability is applicable, regardless of whether Employee is pursuing his claim against Dawson, or Defendants are raising the rule as a defense to liability.  


We must first determine if the presumption of compensability attaches.  It is not disputed that the Dawson injury aggravated Employee's condition and made it symptomatic, and perhaps accelerated the deterioration of Employee's condition leading eventually to surgery.  However, none of the physicians who have rendered opinions or become involved in Employee's care have testified or reported that the Dawson injury was a "substantial factor" contributing to Employee's ultimate disability.  We find no other direct evidence which supports that proposition.  Accordingly, we find the presumption does not attach, and find the Dawson injury was not a substantial factor.  Therefore, Dawson is not responsible for Employee's workers' compensation benefits, and Defendants are not relieved from responsibility for Employee's workers' compensation benefits by application of the last injurious exposure rule. 


Even if we had found the presumption of compensability attached, we would find the existence of substantial evidence demonstrating the Dawson injury was not a substantial factor  contributing to Employee's disability.  We rely on the following:  (1) the 13 October 1993 report addendum prepared by Drs. Bradley and Dart which concluded Employee's problems pre-existed his employment with Dawson; (2) Dr. Fu's 29 August 1994 report in which he concluded the injury at Dawson had not permanently worsened Employee's preexisting condition; (3) the C&R agreement, which Employee signed, and expresses the view Employee's problems are the result of the Red Samm, not the Dawson injury; (4) Dr. Hunter-Joerns' testimony that Employee's injury at Dawson was a temporary aggravation and not a substantial factor in his disability and his need for surgery, and that his condition was the same before and after the Dawson injury.  Based on that evidence, we would have found sufficient evidence was presented to rebut the presumption of compensability.


Once the presumption is successfully rebutted, it drops out, and Defendants must prove, by a preponderance of the evidence, the Dawson employment aggravated accelerated, or combined with Employee's preexisting condition and that the aggravation, acceleration, or combination was a substantial factor contributing to the ultimate disability.  Relying on the same evidence, cited above, we relied on to find the presumption was rebutted, we find Defendants failed to prove the Dawson injury was a substantial factor leading to Employee's disability. 


Having found Dawson is not responsible for Employee's benefits, we now apply the same analysis to the Red Samm injury.


We find Employee has submitted sufficient evidence to establish the presumption of compensability against Red Samm.  We rely on the following:  (1) Dr. Hunter-Joerns' testimony that Employee's work at Red Samm caused Employee's LRS to become symptomatic and to become a chronic condition; (2) Dr. Smythies' testimony that carrying 100-pound bags of sand could have caused the nerve in Employee's low back to become inflamed and result in chronic inflammation; (3) Mr. Mills' testimony that Employee excelled at performing the most strenuous log-loading duties before the Red Samm injury, and was only able to work on the log pond feeding cable to other workers, which is less strenuous work, after the Red Samm injury; (4) Mrs. Brown's testimony about Employee's reduced capacity to work and increased pain after the Red Samm injury; and (5) Employee's testimony that his left leg problems started with his Red Samm injury.  Based on that evidence, we find the presumption of compensability attaches.  


We also find Defendants have submitted sufficient evidence to rebut the presumption.  We rely on Dr. Bradley's testimony that the Red Samm injury was probably not a substantial factor leading to Employee's need for surgery.  We also rely on Dr. Fu's testimony that the Red Samm injury was not the "main cause," and probably not a "major" cause of Employee's disability, but one of a combination of causes which led to the disability.  Accordingly, we find the presumption drops out and Employee must prove his claim by a preponderance of the evidence. 


We find, by a preponderance of the evidence, the Red Samm injury aggravated Employee's condition and was a substantial factor  leading to his disability.  We rely on the evidence we relied upon to establish the presumption of compensability.  We accord more weight to the testimony of Dr. Hunter-Joerns and Dr. Smythies, who treated Employee, than on the testimony of the other physicians who examined Employee at Defendants' request.  We also rely on the testimony of Employee, Mrs. Brown, and Mr. Mills about Employee's physical capacities before and after the Red Samm injury.  Accordingly, we find Defendants are responsible for Employee's workers' compensation benefits.  


Temporary Total Disability

AS 23.30.185 provides:


In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.


At this time, Employee requests payment of TTD compensation beginning 23 June 1995 when he had surgery.  At her deposition, Dr. Hunter-Joerns testified Employee was not yet medically stable, and was unable to return to work because his rehabilitation was not complete.  We find no evidence Employee has since become medically stable, that he has been released to return to work, or that he has actually done so.  Accordingly, we find Employee is entitled to TTD compensation beginning 23 June 1995 and continuing.


Compensation Rate

AS 23.30.220(a), as in effect at the time of Employee's injury,
 provided in pertinent part:


  The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation.  It is the employee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows:


  (1)  the gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury;


  (2)  if the employee was absent from the labor market for 18 months or more of the two calendar years preceding the injury, the board shall determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history. . . .


In Gilmore v. Alaska Workers' Compensation Board, 882 P.2d 922 (Alaska 1994) the Alaska Supreme Court found that the rigid application of the formula in AS 23.30.220(a)(1), as applied, violates the equal protection clause of the Alaska constitution.


In Maasen v. Spenard Plastering Co., AWCB Decision No. 95-0272 (10 October 1995), we found that "Gilmore does not apply retroactively to claims for a compensation rate adjustment except for those cases in which the issue was properly raised before the court issued its decision.  This includes valid and timely filed applications."  We adopt the holding in Maasen, for the reasons stated in that decision.


Employee seeks a compensation rate adjustment under Gilmore.  As indicated above, Employee was paid TTD compensation at the rate $157.36 per week based on his gross 1989 and 1990 earnings.  In his hearing brief, Employee offered to stipulate to a compensation rate of $178.79, which is the rate he was paid by Dawson's insurer during the 26-week period from 3 July through 30 December 1993 as a result of his June 1993 injury at Dawson.


Employee was injured at Red Samm on 5 May 1991 and Gilmore was decided on 14 October 1994.  Employee first sought a compensation rate adjustment in his Amended Application filed 26 April 1995.  As Employee did not seek a compensation rate adjustment for more than five months after Gilmore was decided, we find, in accord with Maasen, the Gilmore decision  does not affect Employee's claim for a compensation rate adjustment.


Employee does not assert that AS 23.30.220(a)(1), as in effect at the time of his injury, was improperly applied.  Accordingly, we find no compensation rate adjustment is due.


Medical Care

AS 23.30.095(a) provides in pertinent part: 


  The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital services, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee.  However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee's disability and its relationship to the employment and after disablement.  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require.  


Employee seeks payment of an undisclosed amount of medical costs related to charges in 1995 for the diagnosis and surgical treatment of his LRS condition.  Sub-part A of the Attachment to Employee's Pre-Hearing Memorandum contains 27 pages of invoices, bills, notices, statements, and receipts.  No summarization of the amount requested was provided.  Sub-part B contains a statement from Bartlett Memorial Hospital for medical care in October 1991 and February 1992.  At hearing, Employee informed us these charges had been paid, and withdrew his claim for their payment.


As we have determined Defendants are responsible for Employee's workers' compensation benefits, we find they are responsible for his medical care, including the 23 June 1995 surgery and related services.  AS 23.30.095(a).


Under the terms of the C&R agreement between Employee and Dawson, Employee received $7,500 which was designated as payment for future medical care.  Defendants argue that Employee would be "unjustly enriched" if we were to require them to pay Employee's medical costs.  They assert it would not be inequitable to require Employee to pay the first $7,500 of those costs.


We find no merit in Defendants' arguments.  Based on Employee's and Mrs. Brown's testimony about their financial condition, we find no unjust enrichment will occur.  Defendants have made no advance payments or overpayments which they are entitled to recover,
 and we find no legal authority in the Alaska Workers' Compensation Act requiring an employee to pay medical costs from C&R funds received from another employer.  Under the circumstances, Defendants request for equitable relief is denied.


Employee should itemize the charges for which he seeks payment, with appropriate references to the documents in Sub-part A, and submit them to Insurer, through Ms. Porcello, for payment.  Defendants shall pay the medical costs related to the diagnosis and treatment of Employee's LRS condition.  In order to avoid delay, Employee should submit his expenses within two weeks after this decision is issued, and Defendants should respond within two weeks thereafter.  We retain jurisdiction to resolve any disputes about this issue.


Attorney's Fees and Costs


AS 23.30.145 provides:


  (a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent [sic] on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent [sic] of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.  When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded.  In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.


Mr. George filed his attorney's fee affidavit on 3 November 1995 and supplemented the affidavit in writing, in accord with our request at hearing, on 8 November 1995.  The affidavits are thorough and well-organized.  


Employee seeks attorney's fees of $28,368 for 177.3 hours of work at $160 per hour.  Ms. Porcello, in a well reasoned, and equally thorough and well-organized response, raised numerous objections.


We find Defendants controverted Employee's claim on 13 April 1992 and are responsible for the payment of his attorney's fees under AS 23.30.145(a).  Employee requests a fee in excess of the statutory minimum fee.  This is a complex and difficult case with a voluminous record.  Although Defendants denied responsibility, Employee has succeeded in obtaining time loss and medical benefits.  Considering the nature, length, complexity of the attorney's work, and the fact that we are as yet unable to determine the value of the benefits Employee will eventually receive, we find Mr. George is entitled to a fee in excess of the statutory minimum fee.


Defendants object to paying Mr. George's fees at $160 per hour, and assert that $150 per hour is more appropriate.  We agree.  We authorize payment of fees at the $150 rate to attorneys who have substantial workers' compensation experience.  We occasionally authorize a higher rate for the most skilled, experienced, and active workers' compensation attorneys.  We find Mr. George has some, but not extensive workers' compensation experience.  We find Defendants should pay Mr. George's fees at the rate of $150 per hour.


Defendants object to 13.9 hours of attorney's time from 1 November through 3 November 1995 because the time was not itemized until 8 November 1995.  We find Defendants were provided an opportunity to review and comment on Employee's attorney's fee request; that Employee was in substantial compliance with our attorney's fee regulation, 8 AAC 45.180; and that it would be unjust to reduce his fees for failure to timely submit his fees.  8 AAC 45.195.  Defendants request to reduce the fees awarded for this reason is denied. 


Next, Defendants object to paying attorney's fees for 23.7 hours of work performed in 1994 in connection with Employee's claim against Dawson.  Mr. George deals with the Dawson attorney's fees issue by suggesting an offset for the $936 in attorney's fees
 he received in connection with that case.  Although that is not an unreasonable approach, it is not consistent with the law as we understand it.  We find Defendants are only responsible for attorney's fees for work Mr. George performed in connection with the Red Samm litigation.


Employee does not dispute that his attorney's fee itemization contains some work performed in connection with the Dawson case.  From the information provided, and the context, it appears that many of Defendants' objections are well founded.  For some items to which Defendants object, we have insufficient information to determine if all or a part of Mr. George's time should be allocated to the Dawson claim.  In fairness to Mr. George, we direct him to carefully review his Affidavit for legal services provided in 1994, and Defendants' objections to them, and to delete any time for work which may be attributable to Employee's claim against Dawson.  If Mr. George agrees Defendants objections are well founded, he should so notify Ms. Porcello.  If some of the time objected to is attributable to Red Samm and some to Dawson, Mr. George should allocate the time to the best of his ability between the employers, and explain the method and reasons for the allocations.  If he disagrees with the validity of any objections, he should explain the basis for his disagreement.  


Defendants also object to 9.2 hours during May, June, September, and October 1995 as "unnecessary activities."  Specifically, Defendants object to .8 hours for a telephone call on 17 May 1995 to Mr. Jensen and Mr. Woods.  Mr. George should explain the relationship of this call to the Red Samm litigation or withdraw the request for payment.  Defendants also object to 8.4 hours of time spent travelling to depositions and a conversation with a witness who was not called to testify.  We find the activities objected to are within the scope of appropriate activities an attorney may undertake in connection with discovery and preparing a case for litigation.  Defendants' request to delete the 8.4 hours is denied.


Defendants object to 3.6 hours of time Mr. George expended in April 1994 and April 1995 for preparing medical summaries and attachments, and for collating his file.  Defendants argue this activity should have been performed by a paralegal and billed at $80 per hour, rather than $160 per hour.  Although we recognize not all offices have paralegal employees, we also recognize that some of the work which is necessary, is not truly legal work.  We agree with Defendants.  Defendants shall pay Mr. George for the disputed 3.6 hours on 12 April 1994 and 26 April 1995 at the rate of $80 per hour.


Defendants also object to 9.4 hours of time spent by Mr. George on collating various documents and drafting a medical summary and a Notice of Intent to Rely (Notice).  We find the items objected to involve a mixture of both legal work and clerical work.  We find the collation of documents is useful to an attorney as familiarization with the record in preparation for discovery and litigation.  Work which is exclusively clerical in nature should be included in office overhead, and should not be billed to an insurer.
  Although the notice Defendants object to is no longer required by regulation, it is useful for organization and documentation.  We find the items totalling 9.4 hours objected to should be allocated as follows: clerical work, 4.2 hours; and legal work 5.2 hours.  Accordingly, we find the attorney's fees which Defendants will be required to pay is to be reduced by 4.2 hours. 


Mr. George should submit his revised affidavit to Ms. Porcello for review within two weeks after the date of this decision.  In accord with this decision, we direct Defendants to pay Mr. George's fees, for work he performed in connection with the Red Samm claim, at the rate of $150 per hour.  We retain jurisdiction to resolve any disputes about this issue.


Employee seeks payment of his legal costs totalling $3,372.92.  Defendants object to costs totalling $1,144.79 for excessive telephone charges; travel to Washington to participate in depositions; and for telephone calls, duplication costs, obtaining medical records, and investigative expenses related to the Dawson claim.  


We may award litigation costs for long distance telephone charges, travel to attend depositions, duplication costs, obtaining medical records, and investigative services under 8 AAC 45.180(f).  
We find Mr. George was entitled to personally attend the depositions in Washington, and Defendants' objection to the costs associated with that travel is denied.


It appears Mr. George may have included some costs attributable to Employee's claim against Dawson in his request for payment of legal costs.  We find Defendants are responsible for the payment of those legal costs which are, at least in part, related to Employee's claim against Red Samm.  We direct Mr. George to review his request for payment of costs, and Defendants' objections to them, and to delete any costs which may be attributed to the Dawson claim.  Mr. George should submit his revised request for payment of costs to Ms. Porcello, with appropriate explanations, within two weeks of the date of this decision.  Defendants shall pay Employee's legal costs in accord with this decision and 8 AAC 45.180(f).  We retain jurisdiction to resolve any dispute about this issue.


ORDER

1.  Defendants are responsible for Employee's workers' compensation benefits.


2.  Defendants shall pay temporary total disability compensation at the rate of $157.36 per week beginning 23 June 1995 and continuing.


3.  Employee shall review and revise his request for medical costs, attorneys fees, and legal costs, and submit them to Ms. Porcello in accord with this decision.  Defendants shall pay Employee's medical costs, attorney's fees and legal costs in accord with this decision.  We retain jurisdiction to resolve any disputes about these issues.


Dated at Juneau, Alaska this 21st day of December, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ L. N Lair                   


Lawson N. Lair, 



Designated Chairman



 /s/ Nancy J. Ridgley            


Nancy J. Ridgley, Member


Member Williams, dissenting:


I disagree with the majority's determination that the employer, Red Samm, is responsible for the Employee's workers' compensation benefits.


First, in applying the last injurious exposure rule, the majority of the board chose to rely on the employee's testimony.  I found after listening to the hearing and reading through the employer's brief, the decision and order written by the hearing officer, and numerous medical reports, that the employee had falsified U.I. documents, received U.I. benefits illegally, had withheld previous medical history on employment forms, and was found by Dr. Fu on September 10, 1991 while administering a B-200 back evaluation, to have inconsistent results on motion and strength test.  Dr. Bradley reports marked pain behavior without objective findings and on August 29, 1994, Dr. Fu reports symptom magnifications.


In the employer brief, the employee only admitted working for S.E. Stevedoring between his employment with Red Samm and Dawson when Red Samm's lawyer produced pay stubs with amounts of earnings and dates of employment.  Furthermore, his testimony about what he did and didn't do with Dawson was very inconsistent.


With this magnification of injuries, falsifying documents, inconsistent testimony on when and who he worked for, and what his actual duties were with Dawson I could not rely on the employee's testimony.


Second, in reaching my conclusion on this case, I used Dr. Christopher Smythies' testimony on September 14, 1995 where he diagnosed Lateral Recessed Stenosis (LRS) while performing surgery.  In my opinion, Dr. Smythies' has come up with the most accurate diagnosis of what is really wrong with the employee.  I relied the most on Dr. Smythies' testimony.  He was neither the employee's nor the employer's doctor.


I took into consideration Dr. Fu's testimony that LRS is usually a congenital condition that people can be born with.  Dr. Fu also went on to say the "usual cause for aggravation of a Lateral Recessed Stenosis would be some amount of degenerative changes that may occur.  This would occur either from the joints, which are called the facet joints, or this could occur from some amount of degenerative disk problem that comes with age." 


Once again I lean toward Dr. Smythies diagnosis of LRS "that it is normally a degenerative disease" that is brought by either normal aging, heavy work, or exercise.  I also relied heavily on Dr. Smythies statement "that not one particular episode can cause LRS, that repeated minor trauma can cause it, but you don't suddenly develop LRS.  It is a problem that develops quite slowly."


I also relied on Dr. Hunter-Joerns' testimony that the employee's LRS is a long standing condition which became symptomatic in October 1990 and has gradually grown worse over time.


So, taking into consideration Dr. Fu, Dr. Hunter-Joerns, Dr. Smythies, Dr. Bradley, Dr. Wanta, Dr. Dart, Dr. Furrier, Dr. Pennington, Dr. Weist, and Dr. Lexon who each had, or has had, varying medical opinions, Dr. Smythies seems to have come up with the proper diagnosis.  Using Dr. Smythies' diagnosis of LRS, I cannot agree with the majority that the employer is responsible for anything more than an aggravation of the employee's LRS condition.


Third, on the issue of causation, the employee testified that his back condition "all started with the May 1991 injury at Red Samm."  The majority of the board states that the employee's testimony has been consistent.  I disagree.  The employee has a history of back problems dating back to 1984.


I also disagree with the majority of the board that none of the physicians who have rendered opinions or become involved in the employee's care have testified or reported that the Dawson injury was a substantial factor contributing to the employee's ultimate disability.  I also cannot find where any doctor has testified that the Red Samm injury has contributed to his ultimate disability.  If LRS is his ultimate disability, we are not going to find a doctor who is going to say anything but that it was a contributing factor.  Therefore, I dissent on the majority decision that Dawson is not at least as responsible as Red Samm.


I feel that the board did not put enough credence into Dr. Smythies' diagnosis of LRS after he performed surgery on the employee in 1995.  They relied on Dr. Bradley's and Dr. Dart's diagnosis that the employee's condition pre-existed his employment with Dawson.  If you rely on Dr. Smythies', Dr. Fu's, and Dr. Hunter-Joerns' definition of LRS, his condition pre-existed his Red Samm injury.  No one knows for sure when his pre-existing condition started.  Dr. Fu stated it could have started at birth.  I do not see how we can relieve Dawson from responsibility any more than we can Red Samm, SE Stevedoring, the city of Hoonah, the fishing vessel North Star, or anybody else that employed Mr. Brown who we do not know about.


In closing, I feel that Mr. Brown is entitled to workers' compensation benefits.  I also feel that his attorney should be awarded fees.  It is just that the payment should not be made on the back of one employer.  The statute of limitations, AS 23.30.105 provides,  "In the case of latent defects pertinent to and causing compensable disability, the injured employee has full right to claim as shall be determined by the board."  This gives the board broad powers to reach out and include previous employers.  Mr. Brown's attorney may have to figure a way to reach SE Stevedoring for some of those costs.  The hearing officer stated that SE Stevedoring is not reachable by the workers' compensation board.


I also have strong feelings on an employee compromising and releasing on an injury that then throws the burden onto the previous employer -- I find it ironic that the court rules on last injurious exposure of which this is a classic case.  Then the board's hands are tied because a compromise and release had been signed, unfairly removing Dawson from the picture and putting the burden on Red Samm, the very reason the Supreme Court ruled on last injurious exposure.



 /s/ James G. Williams         


James G. Williams, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Gregory O. Brown, employee / applicant; v. Red Samm Construction/Juneau Asphalt, employer; and Alaska Insurance Company, insurer / defendants; Case No. 9109426; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 21st day of December, 1995.

                             _________________________________


                   Susan N. Oldacres
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    �Defendants argue Employee originally testified he received no special privileges while working for Southeast Stevedoring.  In 1995, after settling a claim with a subsequent employer, Employee's story evolved into his current testimony that he did receive special consideration while working.


    �Defendants argue Employee failed to provide any records, as requested, which support his claim he worked on the Northstar, and a hospital record from Seward does not substantiate Employee's claim he experienced pain in connection with commercial fishing. 


    �When we reviewed Employee's deposition after the hearing, it came to our attention exhibit number five was not attached.  (See,  Brown dep., volume III, at 222.)  Hearing Officer Lair contacted Alaska Stenotype Reporters about the missing exhibit.  A copy of the exhibit was received on 22 November 1995. 


    �Employee submitted corrections to his deposition testimony on 8 September 1995.  In this correction, Employee stated:  "Should add:  I worked on the compactor about one day a week and when I did it was for about three hours a day.  It wasn't three hours straight through."


	At hearing Employee testified that during his entire period of employment for Dawson, he operated a jackhammer a total of about one or two hours, including about 20 minutes on the day he was hurt.  In response to a question about how long he operated the compactor during his employment at Dawson, he stated:  "I can't even remember if there was a compactor involved, because [when laying water pipes] you don't really need to compact [the soil.]"


	Employee also told Dr. Fu he used the elephant foot compactor while working at Dawson.  (Fu letter, 27 July 1994.)


    �AS 23.30.022 provides that an employee may be barred from receipt of workers' compensation benefits if the employee makes a "knowingly false statement" about his or her physical condition on a preemployment questionnaire.


    �The C&R cites Dr. Bradley's report of 23 December 1993 reporting marked pain behavior without objective findings, and Dr. Fu's report of 29 August 1994 where he concluded Employee engaged in "symptom magnification."


    �We find no report dated 18 October 1993.  From the context, the reference appears to be a typographical error.  Apparently the intent was to refer to the report of 13 October 1993 signed by Drs. Bradley and Dart, discussed above.  That report, however, concludes Employee's disc injuries occurred before June 1993, and makes no reference to an "injury at Red Samm,"  


    �In Brown v. Red Samm Construction, AWCB Decision No. 95-0216 (22 August 1995) which concerned the scheduling of the hearing on the merits of Employee's claim, we noted, at page 4, that "Medicaid (public assistance)" had paid for this surgery.


    �In his 28 July 1994 deposition, Employee testified:  "I didn't tell Mike about it but it asked about it in the Application.  I took it that he read it and he hired me anyway so --."  (Employee dep, vol. III, at 220.)


    �In reaching that conclusion, we rely on Dr. Bradley's testimony that Employee exhibited learned pain behavior and that his responses on physical examination where nonphysiologic, and on Dr. Fu's B-200 back evaluation and his 29 August 1994 report in which he stated Employee showed symptom magnification and nonphysiologic pain behavior.


    �In response to Gilmore v. Alaska Workers' Compensation Board, 882 P.2d 922 (Alaska 1994), in which the Alaska Supreme Court found AS 23.30.220(a)(1) unconstitutional as applied, AS 23.30.220(a) was repealed and reenacted.  Sec 9, Ch. 75 SLA 1995.  New procedures for calculating an employee's earnings became effective 4 September 1995.


    �Under AS 23.30.155(j) an employer may withhold up to 20 percent of each installment of disability compensation if advance payments or overpayments have been made.


    �See Compensation Report dated 21 December 1994, block 22.a., in AWCB case number 9314021.


    �In the past, we have denied payments for such activities as typing, filing, mailing, and faxing documents.  We note that Mr. George's Affidavit does not include requests for payment for those activities.





