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)

(Self-insured)




)
AWCB Decision No. 95-0360








)




Employer,


)
Filed with AWCB Anchorage




  Respondent.

)
December 21, 1995

___________________________________)


Petitioner's request for a review of the Reemployment Benefits Administrator (RBA) designee's decision finding the employee not eligible for reemployment benefits was heard at Anchorage, Alaska on November 28, 1995.  The employee was present and is represented by attorney Michael Jensen.  The employer is represented by attorney Joseph Cooper.  We closed the record at the hearing's conclusion.


ISSUE

1. Whether the RBA designee abused her discretion by finding the employee not eligible for benefits.


2. Whether to award attorney fees and legal costs to the employee.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

The employee worked for the employer from 1983 until 1994.  He reported an injury to his back on August 31, 1992.  On October 21, 1992 he requested an eligibility evaluation for reemployment benefits.
 


In a December 19, 1994 report, the employee's treating physician, J. Michael James, M.D., opined the employee was capable of performing medium or light physically demanding work only.  Dr. James suggested retraining into an occupation at that level of work.
   On June 20, 1995 the RBA designee assigned Carol Jacobsen as the rehabilitation specialist to complete the evaluation.  


On September 29, 1995, Jacobsen determined the employee's work for the employer consisted of three jobs titles.  These three job titles include: material handler requiring heavy physical demands, locomotive crane operator requiring medium physical demands, and tractor trailer truck driver requiring medium physical demands. The jobs physical capacity requirements were based on the Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles (SCODDOT).  Dr. James released the employee to locomotive crane operator and tractor trailer truck driver.  (Jacobsen report, at 4). 


On October 23, 1995, the RBA designee found the employee not eligible for reemployment benefits for the following reasons:


Those given by Carol Jacobsen in her evaluation report dated September 29, 1995 and received in our office on October 11, 1995.  In this report Ms. Jacobsen documented that Dr. James has released you to return to work as a Locomotive Crane Operator and a Tractor Trailer Truck Driver.  The doctor feels you have the permanent physical capacities to perform the physical demands of these jobs as described in the USDOL's SCODDOT.  You performed these jobs for periods of time long enough to meet the SVP codes.  Finally, according to labor market surveys, job [sic] exist in the labor market.


On October 26, 1995 the employee appealed the RBA Designee's decision.  At the November 28, 1995 hearing, the employee argued it was improper for the RBA Designee to use three job descriptions for one job.  The employee argued the RBA designee should have looked at the job as a whole, instead of "compartmentalizing" the employee's job into three different job descriptions. 


The employee testified he was never a locomotive crane operator.  He further stated 75% of the time he was a material handler, and only 25% of his time was spent as of a tractor trailer driver.  He is licensed to be a tractor trailer driver, but only did short haul driving, whereas the SCODDOT defined tractor trailer driver as doing long haul driving. 


The employee also argued Dr. James treated only the employee's back condition.  Dr. James did not perform a MRI.  A MRI performed in 1995 revealed a compression in the neck.  The employer has controverted benefits for the neck condition. The employee argues an eligibility evaluation is premature until the compensability of the neck injury has been determined.  


The employer argues the RBA designee's decision should be affirmed.  It argues no new medical evidence has been submitted.  Furthermore, the RBA designee's decision follows the statute  because Dr. James released the employee to a job he has performed in the last ten years.    


FINDINGS OF FACT AND CONCLUSIONS OF LAW
1. Eligibility for Reemployment Benefits.


AS 23.30.041(d) provides in part:



Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings. . . .  Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.23.110. The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.


AS 23.30.041(e) states:



An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" for



(1)  the employee's job at the time of injury; or



(2)  other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury . . . .


The standard of review is whether the RBA abused his discretion in this case.  In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the court stated, "This court has explained abuse of discretion as `issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.' [footnote omitted]. Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)."  The court has also stated that abuse of discretion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."  Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  We have adopted these standards in our review of the RBA's decisions.  Sullivan v. Gudenau and Co., AWCB Decision No. 89-0153 (June 16, 1989);  Garrett v. Halliburton Services, AWCB Decision No. 89-0013 (January 20, 1989).  We have also held that misapplication of the law is an abuse of discretion. Binder v. Fairbanks Historical Preservation Foundation, AWCB Decision No. 91-0392 (December 11, 1991).


In Kirby v. Alaska Treatment Center, 821 P.2d 127, 129 (Alaska 1991), the court held the presumption of compensability in AS 23.30.120(a) applies to claims for vocational rehabilitation.  More recently in Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993), the court held that we properly refused to reweigh the evidence in reviewing an RBA determination.  The court ruled the RBA could choose which physician's opinion to rely upon in making an eligibility determination.  In reaching its opinion the court explained that subsection 41(e) requires that a physician "must compare the physical demands of the employee's job, as the U.S. Department of Labor describes them, with the employee's physical capacities."  Id. at 6.  


The employee argues it was improper for the RBA designee to "compartmentalize" a job into three job descriptions.  However, we find the RBA designee did not consider transferability of skills in making her determination.
  Instead, we find the RBA designee found the employee performed three distinct jobs.  


The employee offered no evidence to demonstrate the RBA designee abused her discretion.  The employee admitted he worked both as a material handler and a tractor trailer driver.   He did not present evidence of the job title under which he was hired. Furthermore, the employee offered no job description or job title that would cover all aspects of his job.  We find Jacobsen's report provides a reasonable basis for the RBA's designee's determination.  We find the RBA's determination is consistent with the law.  Therefore, we find the RBA designee did not abuse her discretion in this case by finding the employee performed three distinct jobs.


The employee argues we should reconsider whether he is physically capable of performing the jobs with medium physical demands, which the RBA designee found the employee capable of doing.  We find the RBA designee choose to rely on Dr. James' opinion in making her determination, as directed in Yahara.  We find the employee offered no medical evidence indicating the RBA designee abused her discretion in relying on Dr. James' determination.  Therefore, we find the RBA designee did not abuse her discretion by finding the employee capable of performing medium duty work.

2. Attorney Fees and Costs.


Since we have awarded no compensation, we cannot award statutory minimum attorney fees under AS 23.30.145(a).  Similarly, since the employee's attorney has not successfully prosecuted the employee's claim, we cannot award actual attorney fees under AS 23.30.145(b).  Accordingly, the employee's claim for attorney fees must be denied at this time.


ORDER

1. The RBA designee did not abuse her discretion in determining the employee is not eligible for reemployment benefits.  The RBA's decision is affirmed.


2. The employee's claim for attorney fees and costs is denied and dismissed.


Dated at Anchorage, Alaska this 21st day of December, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s Patricia Huna           


Patricia Huna, 



Designated Chairman



 /s/ Florence Rooney        


Florence Rooney, Member


DISSENTING OPINION OF DARRELL SMITH
     I respectfully dissent from the majority's conclusion.  I agree that the RBA designee properly followed the law.  However, I believe the result unfairly penalizes the employee, who I find has made every effort to return to the work force.  Accordingly, I believe the case should be remanded to the RBA designee for a clarification of her findings without reaching the conclusion that she abused her discretion.



 /s/ D.F. Smith                


Darrell Smith, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of David Balthazore, employee / petitioner; v. Alaska Railroad Corp., employer; and  , insurer / respondents; Case No. 9218776; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 21st day of December, 1995.

                             _________________________________

                             Brady D. Jackson, III, Clerk
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     �On October 29, 1992 the RBA found the employee ineligible for an evaluation because the employee's doctor had "reported he could return to his job and/or he had returned to work."  (Saltzman October 29, 1992 letter).   On December 6, 1994 the employee filed an Application for Adjustment of Claim.  On this form he again requested a reemployment benefits eligibility evaluation.  


     �Despite this opinion, however, the RBA designee took no further action because the employer had controverted the employee's claim.  (Torgerson January 4, 1995 letter). 	On June 15, 1995 the employee's attorney wrote to inform the RBA that the employee's claim was only partially controverted, and therefore, the reemployment eligibility examination could proceed. 


     � See, Wright v. Peninsula Correctional Health Care, AWCB Decision No. 95-0139 (May 26, 1995).  In Wright, the Board found the RBA acted properly in not considering the transferability  of skills.  Therefore an RBA could not transfer skills of an employee whose job title was a "nurse" to other job titles such as a phlebotomist, medical assistant, office nurse, and/or ward clerk. 





