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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

GARY HAMMER,




)








)




Employee,


)
DECISION AND ORDER




  Applicant,

)








)
AWCB CASE No. 9309768



v.




)








)
AWCB Decision No. 95-0362

CITY OF FAIRBANKS,



)

(Self-Insured)




)
Filed with AWCB Fairbanks




Employer,


)
December 26, 1995




  Defendant.

)

___________________________________)



This claim for penalties was heard at Fairbanks, Alaska on November 30, 1995.  The employee represented himself.  Attorney Dennis Cook represented the defendant.  The record closed at the end of the hearing.



It is undisputed that on October 19, 1994 the defendant received a letter from the employee's attending physician, Michael Tanner, M.D., dated October 6, 1994, which discussed the employee's permanent partial impairment (PPI) rating.  Based on the 13 percent whole person rating contained in the letter, on October 26, 1994, the defendant prepared check #11318 for payment in the amount of $17,550.00.  While preparing the check, however, claims and benefits coordinator Bev Shuttleworth discovered Dr. Tanner's PPI rating was based on the American Medical Association's Guides to the Evaluation of Permanent Impairment,(3rd. Rev. 1990)(Guides) rather than the 1998 unrevised version required by 8 AAC 45.122.



In an October 27, 1994 letter to Dr. Tanner, the defendant requested that the permanent impairment rating be reviewed using the unrevised third edition of the AMA Guides.  Anticipating that there may be no monetary change to the revised permanent impairment rating, the defendant prepared and held check #11318 pending receipt of the appropriate rating.



On November 28, 1994 the defendant was notified Dr. Tanner's office was unwilling to revise the original permanent impairment rating.  On the same date, the defendant requested that Dr. Tanner reconsider his position regarding the impairment rating.  On December 20, 1994 the defendant received Dr. Tanner's revised (but unchanged) impairment rating which was based on the unrevised third edition of the AMA Guides.



On December 29, 1994 check #11318 containing the lump sum payment of $17,550.00 was mailed to the employee via certified, second day air delivery.  Unfortunately, the defendant's  computerized claims data base had not been updated to reflect the employee's new Tulsa, Oklahoma address. The check was sent to the mailing address on the check which reflected the employee's former Fairbanks address.  Accordingly, upon finding the change of address, the postal service forwarded the check to Oklahoma, but by regular mail.  The employee finally received the check on January 10, 1995.


FINDINGS OF FACT AND CONCLUSIONS OF LAW


AS 23.30.155(e) requires payment of a penalty for late payment of compensation benefits:



If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.



AS 23.30.155(b) states:



The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death. On this date all compensation then due shall be paid. Subsequent compensation shall be paid in installments, every 14 days, except where the board determines that payment in installments should be made monthly or at some other period.



In Clifton v. Western Geophysical, AWCB No. 90-0078 (April 24, 1990) we discussed the timing and amounts of PPI-lump sum payments when a clarification is needed concerning a PPI rating given by an examining physician.  On pages 8-9 at footnote 1, we stated:


The Alaska Workers' Compensation Act establishes a voluntary system of payments.  To encourage timely payments it also provides for strict timelines for payments and substantial penalties for failure to meet these timelines.  See AS 23.30.155.


AS 23.30.190 provides for a lump sum payment of compensation for permanent partial impairment derived by multiplying the whole person impairment rating (determined under the AMA Guidelines to the Evaluation of Permanent Impairment) times $135,000.  Through the application of AS 23.30.155, the lump sum payment is due within 14 days after the employer/insurer has knowledge of the impairment rating, and if it is not paid within 21 days after the knowledge date, a 25% penalty is due.  Such a voluntary payment system means that adjusters have a duty to promptly pay benefits clearly due.


In this case Dr. McGuire predicted the employee would have 10% impairment and then later found that his impairment was 15% under the AMA Guides.  To be entirely clear, the doctor should have stated whether the rating was to the leg or the whole person.  However, a person familiar with the AMA Guides, and every adjuster handling claims under the Alaska Workers' Compensation Act should be familiar with the AMA Guides, should have been able to refer to the AMA Guides and learn that Dr. McGuire's rating was more than likely to the leg.  (See Table 38 of the Second Edition or Table 36 of the Third Edition of the AMA Guides.)


If the adjuster really had no other reason for denying payment of PPI benefits than the need for clarifying the rating, the appropriate action would have been to pay that amount of PPI benefits clearly due and seek clarification of the rating.  This means the adjuster should have converted at least the 10% leg rating to a whole person rating (see Table 44 of the Second Edition or Table 42 of the Third Edition), or 4%, paid a lump sum based on the 4% whole person rating and simultaneously issued a controversion notice giving something like the following as a reason for not paying more:  "It is not clear whether Dr. McGuire rated Employee's permanent impairment at 10% or 15% or whether the rating was to the leg or the whole person.  Clarification of the rating is being sought.  Until clarification is received, PPI has been paid based on a 10% rating to the leg or 4% to the whole person.  As soon as clarification of the rating is received, additional PPI will be paid if any is due."  If this had been done, Employer would not have been at risk of overpaying PPI benefits because payment at the lowest possible amount would have been made, and the Employee would have been clearly notified that the problem was simply that the rating needed to be clarified.



In this case the defendant offered no reason for delaying payment of the PPI lump sum benefit other than the need for clarifying the rating.  Upon comparing the relevant tables of the AMA Guides third edition and revised third edition, however, one observes the rating in this case remains the same.  Based on our reasoning in Clifton, and on the defendants' failure to controvert the delay in the $17,550.00 PPI lump-sum payment, we find a 25% penalty under subsection 155(e) is owed in this case.  Accordingly, we conclude the defendant shall pay the employee a penalty of $4,387.50 ($17,550 x .25).


ORDER


The defendant shall pay the employee a late payment penalty of $4,387.50.


Dated at Fairbanks, Alaska this 26th day of December, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Fred G. Brown             


Fred G. Brown, 



Designated Chairman



 /s/ John Giuchici             


John Giuchici, Member

Dissenting opinion by member Ray Kimberlin:


In this case the lump-sum check was issued on December 29, 1994, nine days after the defendant received Dr. Tanner's letter verifying the employee's PPI rating under the AMA Guides, (3rd ed. 1998)(unrevised).  By way of a comedy of errors, the employee did not receive the check until January 10, 1995, or 21 days after receipt of Dr. Tanner's report.  Under the clear terms of subsections 155(b) and (e), I would find the check was not paid late.  Accordingly, I would find, under this scenario, no penalties are owed.


Concerning the employee's alternate claim of penalties for the defendant's failure to controvert or otherwise inform the employee of the reasons for delaying the October 26, 1994 check payment, all parties agree this claim was poorly handled, in part, due to the physical move the defendant's offices  were undergoing at that time. Therefore, I find the penalty imposed by the majority opinion far too harsh.  The employee testified he has been working and was not substantially injured by the payment delay.  I would simply impose an interest award based on the lost time value of the delayed payment. Land and Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984).



___________________________________



 Ray Kimberlin, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Gary Hammer, employee / applicant; v. City of Fairbanks (self-insured), employer / defendant; Case No.9309768; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 26th day of December, 1995.

                             _________________________________

                             Cathy D. Hill, Clerk
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