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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

MICHAEL HANZUK,



)








)




Employee,


)




  Petitioner,

)
INTERLOCUTORY








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9430067

FRED MEYER, INC.,



)








)
AWCB Decision No. 95-0363




Employer,


)








)
Filed with AWCB Anchorage



and




)
December 28, 1995








)

INDUSTRIAL INDEMNITY,


)








)




Insurer,


)




  Respondents.

)

___________________________________)


This matter was heard on November 29, 1995, in Anchorage, Alaska.  The employee was not present, but was represented by attorney Michael J. Jensen.  The employer and its insurer were represented by attorney Joseph M. Cooper.  The record closed at the conclusion of the hearing.


ISSUE

Whether the employee may amend his application for adjustment of claim after the record has closed.


SUMMARY OF THE PROCEEDINGS

On June 21, 1995, the employee filed an application for adjustment of claim (AAC).  In it, the employee requested temporary total disability benefits, permanent partial impairment benefits, medical costs, vocational rehabilitation benefits, and attorney's fees.  On September 26, 1995, the employee filed an amended AAC.  In addition to the benefits claimed in his June 21, 1995 AAC, the employee requested temporary partial disability benefits, a penalty, costs, and interest.


A prehearing conference was held on November 9, 1995.  The prehearing conference summary reflects that a new issue was raised.  It states in part:  "Jensen and Cooper stipulated to an oral hearing on 11-29-95, on the issue of the need for an SIME
 only; they will complete and file the SIME Form no later than 11-27-95." (Emphasis in original).


At the scheduled hearing on November 27, 1995, the employee contended that there was a medical dispute between his attending physician and the employer's independent medical evaluator, regarding the determination of causation.  The employer, on the other hand, took the position that there was no medical dispute 

between the physicians.  The record closed at the conclusion of the hearing.


At a prehearing conference held on December 21, 1995, the employee stated that he was waiving the right to an SIME.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Our regulation 8 AAC 45.050 provides in part:  


A pleading may be amended at any time before award upon such terms as the board or its designee directs.  If the amendment arose out of the conduct, transaction, or occurrence set out or attempted to be set out in the original pleading, the amendment relates back to the date of the original pleading. . . .


We find that the employee's June 21, 1995 AAC was amended on September 26, 1995.  We find the employee effectively amended his AAC at the November 9, 1995 prehearing conference by raising the issue of whether we should exercise our discretion under AS 23.30.095(k) to order an SIME.  The SIME question was raised because the employee believed there was a medical dispute between two physicians regarding the cause of his injury.  The question of causation goes, of course, to the very essence of the employee's claim.  Accordingly, we find the requested "amendment arose out of the conduct, transaction, or occurrence set out or attempted to be set out in the original pleading."  


While a hearing was held on this matter on November 29, 1995, we have not issued a decision and order resolving the question.  Consequently, we conclude that the employee's withdrawal of his request for an SIME at the December 21, 1995 prehearing conference, effectively amended his AAC.  We also conclude that there is no reason to place terms on the employee's request to amended the AAC.  


ORDER

The employee's AAC is amended by withdrawing his request for an SIME under AS 23.30.095(k).


Dated at Anchorage, Alaska this 28th day of December, 1995.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russell E. Mulder           


Russell E. Mulder,



Designated Chairman



 /s/ S.T. Hagedorn               


Steve Hagedorn, Member



 /s/ Patricia A. Vollendorf      


Patricia A. Vollendorf, Member


CERTIFICATION
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     � AS 23.30.095(k), as amended by Ch. 75, §4, SLA 1995, provides in pertinent part:


	(k)  In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. . . . 








