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                Insurer,
)

                  Defendants.
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)


We met in Juneau on 7 November 1995 to hear Employee's claim for workers' compensation benefits.  Employee was represented at hearing by William R. Scharen Jr.
  Defendants are represented by attorney James R. Webb.  We held the record open at the conclusion of the oral testimony and argument to receive additional wage information, handwriting samples, and the analysis of those samples by a handwriting expert.  We received the wage information on 14 November 1995, and the handwriting analysis on 27 November 1995.  We closed the record on 5 December 1995 the date of our next regularly scheduled meeting. 


Before any argument or oral testimony was presented, Employee requested a continuance to obtain additional evidence.  We found good cause, as defined in 8 AAC 45.074(a), did not exist and the hearing proceeded as scheduled.


ISSUES

1.  Is Employee entitled to additional temporary total disability (TTD) compensation for his neck or shoulder conditions?


2.  Is Employee entitled to TTD compensation for work-related depression or any other psychological  condition?


3.  Is Employee entitled to permanent total disability (PTD) compensation?


4.  Is Employee entitled to additional medical care?


5. Is Employee entitled to a compensation rate adjustment?   


6.  Are Defendants entitled to a social security offset under AS 23.30.225(b).


7.  Has Employee failed to cooperate in the development of a reemployment plan?


SUMMARY OF THE EVIDENCE AND PROCEEDINGS

Employee has a history of both work-related and non-work-related injuries in Canada and the Unites States.  He also has been diagnosed with or complained of numerous physical and psychological ailments, including hiatal hernia, as a result of which Employee declines to use any medications; frozen shoulder syndrome; headaches; bilateral industrial hearing loss, although he is able to hear conversations and was able to hear and participate in the hearing without use of a hearing aid; ringing in the ears; mild bilateral carpal tunnel syndrome; eating disorder, and obesity; severe depression; personality disorder; ulcers; varicose veins; and blurred vision.  Employee also claims to be illiterate.  At hearing, and during the last several years, Employee has constantly worn a soft cervical collar, except when he is sleeping.


This is the fourth decision and order (D&O) we have issued in this case.  In each of the previous D&Os we have considered, at least in part, Employee's attempts to preclude Defendants from obtaining needed evidence.  In the first D&O (Smiley I)
 we ordered Employee to execute medical records releases.  In the second D&O (Smiley II)
 we ordered Employee to execute releases for medical, psychological, employment, and workers' compensation records, and to answer interrogatories.  In the third D&O (Smiley III)
 we denied workers' compensation benefits for depression, through 7 November 1994, because Employee continued to obstruct Defendants' efforts to obtain evidence.  We also affirmed the decision of the Reemployment Benefits Administrator (RBA), in which a final decision on Employee's failure to cooperate had been deferred pending performance of a second independent medical evaluation (SIME) under AS 23.30.095(k), and ordered the SIME.  


By this reference we incorporate into this decision, the facts as set out in our three previous D&Os.  Employee is a 55 year-old, heavy-duty diesel mechanic with many years of experience.  While driving a fuel truck on 4 September 1990, he hit a pothole, causing him to hit his head on the ceiling of the truck's cab.   Employee claims he sustained a neck injury as a result of this incident.  He continued to work for about a week, and reported the injury on 14 September 1990.


Defendants assert Employee has engaged in a consistent pattern of obstructing their access to relevant evidence about his claim.  They assert:


This pattern of obstruction includes his refusal to execute releases, his unilateral modification of releases, his revocation of releases, his threat to kill opposing counsel if inquiry is made of witnesses with material evidence, and attempting to have opposing counsel detained at the Canadian Border to prevent certification of records relevant to his claim.

(Defendants' brief at 4.)


Defendants accepted Employee's claim and paid temporary total disability (TTD) compensation from 20 September 1990 through 8 October 1990, and again from 24 October 1990 through 17 December 1992.  TTD was paid at the weekly rate of $532.90 based on Employee's combined 1988 and 1989 earnings of $81,784.72.  (Compensation Reports of 12 October 1990 and 20 January 1994.)


Defendants then paid permanent partial impairment (PPI) compensation from 18 December 1992 through 7 December 1993 at the $532.90 rate.  Payment of PPI compensation was based on a 20 percent whole person rating.
  (Compensation Report 20 January 1994.)


Finally, Defendants paid wages under AS 23.30.041(k) at the rate of $399.68 per week from 8 December 1993 through 8 January 1994.  (Id.)


After his September 1990 injury, Employee began to experience neck pain and numbness in the fingers on his right hand, and sought chiropractic treatment.  In December 1990 Employee reported numbness in the right forearm and thumb, and Roy Pierson, M.D., noted diminished right side reflexes.  Charles Perkins, M.D., a neurologist, examined Employee in January 1991 and found diffuse weakness in Employee's right arm, believed related to a cervical disc lesion at C-7.  Employee received physical therapy and the soft cervical collar.  An MRI scan from the University of Washington revealed moderate disc bulges at C4-5, C5-6, and C6-7 with slight narrowing at those levels, and slight flattening of the spinal cord at C6-7, with impingement slightly worse on the right.


In March 1991 Alan Larimer, M.D., found "global restriction of neck motion" and absent reflexes in both arms, and referred Employee to Kenneth Leung, M.D.  Dr. Leung found bony compromise of the right neuroforamen at the C6-7 level.


On 8 April 1991 Dr. Leung performed an anterior disk excision and fusion at C6-7.  This surgery failed to relieve Employee's pain and radicular symptoms, so a C5-6 and C6-7 laminectomy and foraminotomy was performed by Kim Wright, M.D., with Dr. Leung assisting, on 25 November 1991.   Again, the surgery was unsuccessful at relieving Employee's complaints of persistent pain.  


Defendants referred Employee to Stanley Bigos, M.D., on 12 March 1992.  Employee complained of headache, pain from the posterior neck to the right shoulder, and numbness down to his right fingers.  Dr. Bigos concluded Employee would be medically stable in  two and one-half months after completing additional physical therapy.  He suggested a 20-pound lifting limitation with Employee's right hand, or 50 pounds with both hands, and no other physical limitations.  Due in part to Employee's age at the time (52), he suggested Employee return to work teaching, rather than performing heavy-duty diesel mechanic work.  (Bigos letter, 11 June 1992.)


Defendants referred Employee to Whatcom Independent Medical Examiners for an independent medical examination (IME).  He was examined by R. Milton Schayes, M.D., and Frederic Braun, M.D., on 15 July 1992.  Employee complained of neck pain; headaches; pain in both shoulders, right worse than left; and numbness and weakness of both hands, right more than left.  Employee reported to he panel than his symptoms are made worse by any attempts at movement and activity, with progressive worsening during the past several months.  His education was reported as "two years of college."  On examination Employee was found to be "hostile, angry. . . markedly overweight, and has the appearance of being deconditioned.  He is argumentative and contentious during the interview, and exhibits a marked degree of pain behavior."  The physicians diagnosed 1) cervical straining injury, 2) preexisting degenerative cervical spondylosis, 3) status post two spine surgeries, 4) chronic pain syndrome with marked somatization, 5) possible frozen shoulder syndrome, right greater than left, 6) exogenous obesity and physical deconditioning, 7) possible depression.  (Whatcom IME report, 15 July 1992.)  


In a follow-up letter to Insurer, the panel  recommended self-directed exercises to retain shoulder mobility, and opined Employee had a 15 percent permanent partial impairment,
 one-half due to preexisting degenerative spondylosis, and one-half due to the September 1990 injury.  (Schayes letter, 30 September 1992.)


On 26 August 1992 Employee saw Dr. Leung with complaints of pain and weakness in the neck and arms.  Dr. Leung wrote that further treatment of Employee's neck would have no curative value.  He concluded:  "[I]t is impossible for him to go back to driving truck or doing any heavy physical work anymore, even after the symptoms he has now subside."  He referred Employee to his medical practice partner, James Crutcher, Jr., M.D., an orthopedist who specializes in joint problems.


Employee saw Dr. Crutcher for evaluation of his bilateral shoulder pain.  He noted six months of physical therapy had been provided to increase the range of motion in his arms and shoulders.  Employee was "somewhat agitated," and had stiffness and discomfort in his neck, and "global stiffness bilaterally" in his shoulders, which was worse on the right side.  Dr. Crutcher diagnosed bilateral frozen shoulder syndrome.  He concluded arthritis may be a contributing factor, but the primary problem was adhesive capsulitis.  He stated it was unclear if Employee's neck condition was contributing to the shoulder pain.  He recommended continued physical therapy, and advised Employee it can take 12 to 18 months for the syndrome to resolve.  (Crutcher report, 28 August 1992.)


On 14 September 1992 Employee was seen for a psychiatric evaluation by Marvin F. Miller, M.D.  Employee was "brusque and direct" in style, and declined to answer questions about several areas of his life.  This limited Dr. Miller's ability to reach diagnostic conclusions.  Employee informed Dr. Miller he had a "lousy memory" and so demonstrated.  He reported he had completed the 11th grade, and got a degree in diesel engineering in 1964.  Dr. Miller concluded Employee suffered from no major psychiatric disorder as a result of the September 1990 injury, but recommended neuropsychological testing to rule out major depression and organic brain syndrome.  His diagnoses included "Personality disorder with avoidant features."  (Miller report, 14 September 1992.)


On 7 October 1992 Employee saw Drs. Leung and Crutcher.  Employee was essentially unchanged.  Dr. Leung found Employee was not yet medically stable.  Dr. Crutcher continued to diagnose bilateral frozen shoulder syndrome.  Both recommended continued physical therapy.  A physical therapy chart note from 18 November 1992 states Employee had no new complaints, but stated he was "tired of everything," and "adamantly refused" to allow the therapist to attempt gentle stretching of his arm to test the shoulder range of motion.  Employee also refused to attempt any type of shoulder shrugging.  The therapist reported no improvement in range of motion or strength, and only slow progress in "decreased sensation."  (Jan Wiles, LPT, chart note, 18 November 1992.)


Employee visited Drs. Leung and Crutcher again on 16 December 1992.  Dr. Leung concluded physical therapy was not helping, and expressed concern about the lack of movement in Employee's shoulders and absence of improvement.  He had no solution to Employee's problems.  Dr. Crutcher noted neither Employee nor the physical therapist thought the physical therapy was doing any good, although physical therapy was the best treatment available.  (Chart notes 16 December 1992.)  A handwritten note from the doctors' nurse dated 5 January 1993 states Employee's physical therapist called the office expressing concern about Employee not performing his exercises at home, and not allowing her to perform any stretching exercises per Dr. Crutcher's orders.  The physical therapist requested that physical therapy be discontinued after one final teaching session.  


Due to a difference of medical opinion between Employee's treating physicians and Defendants' physicians, Employee was referred to The Multispecialty Panel in Seattle for a second independent medical evaluation (SIME).
  Employee was seen by John E. Dunn, M.D., an orthopedic surgeon, and Leroy H. Dart, M.D., a neurosurgeon, on 17 December 1992.  Employee complained of posterior bilateral neck pain, arm numbness and weakness, and bilateral shoulder pain.  In addition, Employee complained of weakness in his legs and tingling on the bottom of his feet.  He also reported that since the surgery he experienced blurred vision and ringing in his ears.  Employee reported wearing his cervical collar every day.  He said that if he wore the collar tightly and sat still, the neck pain did not bother him, but any movement caused pain.  


The panel diagnosed Degenerative disk disease (DDD) of the cervical spine with C7 radiculopathy to the right arm; the two surgeries, which were secondary to the DDD and radiculopathy; decreased range of motion and pain in both shoulders, secondary to the DDD and radiculopathy; and lumbar sprain, not related to the September 1990 injury at work.  They concluded Employee's neck, shoulder and arm conditions were related to his September 1990 injury at work.  The panel felt Employee's case was a difficult one to analyze, and commented:


There is no question but that this man has had a significant medical problem.  He has had two neck operations.  We are uncertain whether the fusion is solid at C6-7.  A postoperative [EMG] shows some residual changes at C7 on the right.  The patient continues to have multiple complaints.  On the other hand, we felt that much of his physical exam and presentation was nonphysiological.  He had giving way on examination of his upper extremities in general, and it was felt that we could make no firm conclusions concerning any residual weakness that he might have that is organic.  Similarly, we felt that the range of motion of his neck and shoulders was unreliable and that firm conclusions about loss of range of motion could not be made.  It is our feeling, therefore, that this patient had a combination of significant organic problems with nonorganic, nonphysiological overlay.

(17 December 1992 SIME report at 7.)


The panel also concluded Employee had reached medical stability, and that no additional treatment, other than range of motion and strengthening exercises at home, was required.  
Concerning Employee's ability to work, the panel felt it would be unwise for Employee to return to his former occupation.  They recommended Employee receive vocational rehabilitation, and stated Employee was able to work full time, with a 20-pound lifting restriction, at a job which did not require moving his head from side to side, as would be necessary with driving.  The panel recommended claim closure after completion of vocational rehabilitation.


Concerning permanent partial impairment (PPI), the panel stated Employee has a ratable physical impairment, but also has a "functional overlay which interferes with an accurate assessment of his residual weakness, numbness and range of motion."  Applying the AMA Guides, the panel rated Employee at 20 percent PPI.  


Dr. Leung saw Employee again on 17 February 1993.  He agreed with the conclusions of the Multispecialty Panel (SIME) report.  He suggested Employee look for work within his physical limitations, but felt retraining was needed because Employee has no transferrable skills.  (Leung, chart note and letter, 17 February 1993.)


Dr. Leung prepared two letters dated 14 April 1993.  In one, he reported Employee was not able, at that time, to participate in vocational rehabilitation, due to severe pain.  In the other letter, Dr. Leung reported Employee developed "frozen shoulders" and "reactive depression" secondary to the pain.   Dr. Leung felt Employee would benefit from institutionalized treatment for his depression.  Mrs. Smiley had recently been hospitalized at The Meadows, an in-patient treatment facility in Arizona, and Employee suggested in-patient psychiatric treatment there.  Dr. Leung endorsed Employee's suggestion, with the expectation that treatment there "should go a long ways towards helping him overcome the physical problems."   (Leung letters, 14 April 1993.)  Employee also saw Dr. Crutcher again, with ongoing complaints of neck pain radiating into his shoulders and arms.  Dr. Crutcher reported: "[Employee] says that he can't lift his arm, but he actually does have reasonable active forward flexion power but only gets it up to about 60 degrees.  He demonstrates a lot of pain behavior and weak external rotation and abduction bilaterally when asked."  Dr. Crutcher diagnosed chronic pain syndrome.  He stated Employee's frozen shoulders "are either secondary to his chronic pain syndrome and/or his neck problem."


Employee was hospitalized at The Meadows from 2 May through 25 June 1993.
  At admission Employee reported depression ever since his neck injury, and "active suicidal ideation."  He also reported he had become more fearful of people, and fearful "he could hurt someone."  Initially, Employee was placed on suicide watch and a compulsive eating program.  After resisting for about two weeks, Employee agreed to try anti-depressant medications.  Eventually one was found which he could tolerate, and he improved.  During his hospitalization, Employee declined to discuss certain issues about his childhood.  


During counselling at The Meadows, Employee stated his reasons for entering inpatient treatment included the need to work on issues involving his marriage.  Other issues included childhood problems, his neck injury and continuing pain, and "being unable to return to work."  He did not discuss his depression, which "had taken a more aggressive, adversarial form."


The nursing discharge summary described Employee's medical condition as "physically stable" and his attitude as "angry `chip on shoulder.'"  The medical discharge summary states in part: "Additional memory testing was not done secondary to the patient's irritability and the fact that he was somewhat late for his appointment."  


Employee was discharged, after receiving "maximum benefit" from inpatient treatment, with diagnoses of major depression, severe; eating disorder; post-traumatic stress disorder; personality disorder; hiatal hernia; peptic ulcer disease; obesity; headaches; and status-post industrial injury.  He was given a one-month supply of medication upon discharge, which he did not use.


Employee requested, and was found eligible for, reemployment benefits on 15 April 1992.  Rehabilitation Specialist Judy Weglinski was assigned to prepare a reemployment plan.  On 8 January 1993 she submitted a plan with the occupational goal of Construction Estimator.  The written plan notes that Employee completed a year of training in diesel engine repair at Vancouver Vocational Institute in Canada.  Employee completed the General Aptitude Test Battery (GATB) on 11 August 1992.  The test administrator indicated Employee was unwilling or unable to work to his full potential during the test, and concluded the test scores were invalid.  She noted Employee was not able to use his right hand very well, or move his neck.  Ms. Weglinski requested intelligence and neuropsychological testing, but it was not available at the time the plan was prepared.  She compared Employee's GATB scores with the highest levels required in his past work experiences, and found a drop in five of nine aptitude areas, and improvement, to average, in clerical perception.  No further testing was conducted because organic brain syndrome had not been ruled out.  Nevertheless, Ms. Weglinski concluded Employee could function "in at least the average range in most aptitude areas."  (Weglinski plan at 4.)  Employee expressed a desire to settle his claim and move back to Canada, expressed few interests in work other than the mechanical field, and expressed his dislike for working with people.


Employee declined Ms. Weglinski's plan and Defendants sought review by the Reemployment Benefits Administrator (RBA) under AS 23.30.041(j).  On 29 January 1993 the RBA denied the plan and requested additional information.  Ms. Weglinski became ill and Employee moved to Bellingham, Washington.  On 29 July 1993 Rehabilitation Specialist Patricia Morgan was assigned to prepare a new plan.


Employee initially resisted meaningful contacts with Ms. Morgan.  (Morgan 13 September 1993 progress report, Morgan dep. pp. 6-8.)


On 24 August 1993 Defendants petitioned to terminate reemployment benefits due to Employee's failure to cooperate with rehabilitation efforts.  (AS 23.30.041 (n) and (o).)  This prompted Employee to contact Ms. Morgan and schedule a meeting.  (See, Morgan dep. at 10.)  At the meeting, Employee presented himself as being very disabled, indicated he was unable to read or write, stated he only wanted to be a mechanic, and indicated he could not benefit from rehabilitation until he got his depression under control.  Employee stated he was unable to participate in vocational testing because he did not have his glasses or the special device he needed to hold a pen.  Testing was re-scheduled for 30 August 1993.  During this test, Employee was unwilling or unable to participate in any meaningful way.  He looked down at the table and acted despondent.  When testing was again attempted in mid-September 1993 he scored below third grade level in reading and spelling (.9 percentile), and fourth grade (5th percentile) in arithmetic.  (Morgan 13 September 1993 report at 2.)  Ms. Morgan concluded there were "obvious inconsistencies" when comparing the results of her testing with Employee's test results from June 1992.  She concluded the lack of consistency reflected Employee's lack of motivation.  (See, Morgan dep at 13-15.)  She also concluded Employee did not demonstrate a sincere interest in developing a reemployment plan. (Morgan 13 September 1993 report at 2-3.)   On cross-examination, Ms. Morgan acknowledged Employee's lack of willingness to participate in the process could be due to depression.  (Morgan dep. at 19-20.)


An informal rehabilitation conference was held on 11 October 1993.  Employee was admonished to cooperate with Ms. Morgan.


Employee was enrolled in the learning center at Bellingham Technical center to increase his basic skills.  Ms. Morgan reported the following:


On 10/20/93 I met with Mr. Smiley at the school, and his behaviors were consistent with previously observed behaviors (i.e.: little eye contact, looking down at table, appearing very depressed), however, when I walked with him to his truck, he appeared a bit more at ease in talking with me than previously.  When he was standing near his truck he received a telephone call (he carries his cellular phone with him at all times).  Throughout the duration of the 3-4 minute telephone call, there was noted change in his behavior and his facial expressions observed.  He was able to make plans involving a meeting place and time, and discussed the amount of payment necessary if the interested party wanted to make a deal.  Afterwards, Mr. Smiley indicated that the phone call involved a deal he was making with a person regarding logging off some of his property up in Canada.  Mr. Smiley's ability to organize his thoughts in attempts to make a successful business deal were certainly inconsistent with his previously observed behaviors and statements of his inability to concentrate, his poor memory, and his statements made such as "I can't do anything because I'm so depressed and I can't remember things, unless I write it down and then I forget where I wrote it down."

(Morgan 9 November 1993 report at 2.)


Subsequently, Employee gave conflicting stories about missing school.  He was referred to Rehabilitation & Evaluation Services, Inc. for clerical aptitude testing.  Employee was late, resisted testing and any discussion about returning to work, was very slow, and discontinued the testing before completion.  However, he demonstrated the ability to accurately file alphabetically.  Employee's behavior and statements led the evaluator, Molly Goodfellow, M.Ed., to become concerned Employee was a suicide risk.


In January 1994 Ms. Morgan recommended discontinuing reemployment benefits due to Employee's resistance and failure to cooperate.  (Morgan 14 January 1994 report at 3.)


A second informal rehabilitation conference was held on 18 January 1994.  Employee asserted he had cooperated to the best of his ability, and testified he did not trust Ms. Morgan.  The RBA asked Employee to submit evidence of his ability to participate in reemployment activity.  On 19 January 1994 Defendants filed a petition to terminate reemployment benefits.  In March 1994 Employee submitted a letter dated 31 January 1994 from Richard Fields, Ph.D. a psychologist.  Dr. Fields noted resistance to vocational rehabilitation, trust problems, isolating frequently, and anger.  Dr. Fields expressed his agreement with the psychiatric opinion of Paul W. Kliever, M.D., who diagnosed major depression, eating disorder, and personality disorder.  In a letter dated 3 February 1994, Dr. Fields reported Employee saw vocational rehabilitation as "getting in his way."  Dr. Fields recommended that traditional vocational rehabilitation efforts be discontinued.  Dr. Fields recommended Employee continue to work with Lynn Fox, a Washington counsellor-therapist, in developing a vocational goal.  Dr. Fields reported Employee had been seeing Ms. Fox for the last six months.


A formal rehabilitation conference was held on 9 June 1994 to determine if Employee had failed to cooperate in the development of a reemployment plan.  Employee asserted he cooperated to the best of his ability, and requested that rehabilitation wages under AS 23.30.041(k) be reinstated.
  He asserted he was able to participate in the rehabilitation process even though his progress was hindered by his psychological problems.  He testified he had attended counselling with Ms. Fox until late April when he returned to Juneau.


In his Reemployment Benefits Memorandum of Decision, issued 25 July 1994, the RBA found there was a difference of medical opinion between Dr. Leung and the Whatcom IME Panel about Employee's ability to enter a reemployment plan.  He requested that another SIME examination be conducted to determine if Employee had the ability to enter a reemployment plan.  The RBA also stated:  The employer has made it clear that they do not believe that the employee's physical injury resulted in employee's psychological and psychiatric condition.  If it is determined by an independent medical examination that a relationship between the injury and the psychological/psychiatric condition exists, that information would allow me to rule on whether the employee had been cooperative.

(RBA decision at 8-9.)


The RBA also requested that Employee be scheduled for a psychological evaluation, with the administration of appropriate testing to determine if Employee has a learning disability which affects his reading skills.  The RBA stated the severity of Employee's "depression may be affecting his performance and his ability to follow directions and interact with the assigned specialist."  The RBA concluded he was unable, based on the available evidence, to determine if Employee had been cooperative with rehabilitation.  In Smiley III we affirmed the RBA's decision and ordered the parties to proceed with the SIME examination.


In response, on 30 March 1995, Employee was re-examined by Drs. Dart and Dunn of The Multispecialty Panel in Seattle and James E. Moore, Ph.D., clinical psychologist with the pain clinic at Virginia Mason Medical Center in Seattle.  On 31 March 1995 Employee was examined by Russell Vanderbelt, M.D., a psychiatrist in Bellevue, Washington.


When seen by Drs. Dart and Dunn, Employee complained of neck pain, bilateral arm pain and numbness, and bilateral shoulder pain.  Employee denied previous shoulder problems or any recollection of a shoulder injury.  Old records revealed a right shoulder injury on 4 January 1979 from being struck by a log which resulted in calcific tendinitis of the right shoulder.  


The panel report states: "[T]he patient does not want vocational rehabilitation.  The patient is not planning on returning to work.  He is getting Social Security Disability at the present time."  (30 March 1995 panel report at 2.)


On examination Employee was hostile, interrupted the examination, and cried once.  The musculoskeletal examination was not felt to be reliable due to "considerable pain behavior. . .  He sat with his head forward, moved very slowly, was very cautious about moving any part of his body."  No evidence of atrophy was found.  The examination was not completed due to non-physiologic and unreliable responses.  (30 March 1995 Panel report at 6; Dunn dep. at 24-26, 28-29, 40-43.)  Dr. Dunn testified that Employee's signs and symptoms were "inexplicable on the basis or what appears to be his underlying organic problems," and that his examination was consistent with "malingering." (Dunn dep. at 29, 40-43.)


The diagnoses were the same as those from their 17 December 1992 examination.  The panel felt Employee had a significant medical problem in his neck, and noted they still did not know if the fusion at C6-7 was solid.  They felt the loss of range of motion in Employee's neck and shoulders was "unreliable."  They concluded Employee had a combination of "significant organic problems with nonorganic, nonphysiological overlay.  We feel that Mr. Smiley's medical condition is now stable."
  No additional orthopedic or medical treatment was recommended beyond use of the soft cervical collar.  (30 March 1995 Panel report at 7.)  Dr. Dunn testified it is appropriate for Employee to wear a cervical collar intermittently, but he should not wear it full time, as he does.  (Dunn dep. at 45.)


On cross-examination, Dr. Dunn testified as follows:


Q.  Dr. Dunn, do you feel that Mr. Smiley has been deliberately attempting to fake any of the results?


A.  The presentation that Dr. Dart and I got, both the history given by the patient, especially in the 1995 exam, is what we call nonorganic.  That is it's very unlikely that those signs and symptoms are due to a significant medical problem.


  The other causes for a patient presenting like that fall into two categories.  It could be a psychological problem, or the patient could be deliberately trying to mislead us.  The presentation could be explained by either or both of those things.


Regardless of the cause of Employee's problems, the panel concluded that as a practical matter, Employee could perform only quiet, sedentary work.  They concluded Employee's orthopedic condition would not preclude him from participating in vocational retraining, but strongly recommended against retraining, as it would not be beneficial.  They again concluded, based on estimates of the organic components of Employee's conditions, he remained entitled to a 20 percent whole-person permanent partial impairment.


Dr. Vanderbelt interviewed Employee on 29 March and 31 March 1995.  Employee was late for the first appointment.  Dr. Vanderbelt reviewed Employee's voluminous medical records, but they did not arrive in time for his review prior to the first meeting.  He found Employee had signs and symptoms of a severe major depression, and found he needed treatment with psychotherapy and antidepressant medication, although he doubted Employee would accept medications.  Dr. Vanderbelt stated Employee had a history of childhood abuse, "and a prolonged personality pattern of interpersonal distrust, social alienation and repression of uncomfortable thoughts or emotions."  He concluded there was a strong likelihood of a pre-existing, chronic depression.  Employee's personality style includes obsessive compulsive, avoidant, histrionic and dependent traits which were "instrumental in maintaining his earlier depression and is shaping his response to the occupational injury of 9/4/90."


Dr. Vanderbelt summarized Employee's situation as follows:


[T]his is a previously depressed man with personality difficulties who immersed himself in his work and derived structure, self esteem and a sense of purpose in hard and manly work.  When he was unable to return to work, he was left with limited emotional, occupational and educational resources and became more severely depressed.  It is likely that the occupational injury became the focus of all of his problems though existing evidence certainly suggests that much of these were pre-existing.  Since, by nature, he is a distrustful and rebellious individual he has had difficulty coping with the unfortunate but predictable bureaucratic hassles involved in any industrial injury claim.  Also, since his preexisting personality style is one of repressing or denying emotional or psychological frailty he is thus especially likely to develop a strong somatic preoccupation especially if he has demonstrable organic pathology.


Dr. Vanderbelt diagnosed major depression, single episode, severe, without psychotic features; dysthymic disorder (pre-existing); depression affecting physical pain; and personality disorder, not otherwise specified, with avoidant, passive, histrionic and obsessive-compulsive features.


In response to specific questions we posed, Dr. Vanderbelt concluded Employee's severe depression is hampering his ability to respond to medical treatment or rehabilitation efforts.  He concluded that although Employee would benefit from further psychological or psychiatric treatment, his condition would be considered medically fixed and stable if he declines to pursue additional treatment for his depression.  Dr. Vanderbelt also concluded that in view of Employee's mood, his physical problems, and limited skills, he "is not likely to be employable."


Finally, Dr. Vanderbelt concluded:  "On a more probable than not basis, his current major depression is causally related to the occupational injury in question.  His employment and the injury he sustained were substantial factors in producing his depression and his disability."


Dr. Moore performed a records review, interviewed Employee for about 90 minutes on 30 March 1995, and had cognitive and personality testing performed by a psychometrist for parts of two days.  (Moore dep. at 7.)  Employee insisted that his son be present for the interview and testing.  Employee was angry, rude and declined to answer many questions.  When he did respond to questions, his answers were vague and he provided minimal information.  Employee complained of having impaired memory, and at times said he had virtually no memory at all.  Employee basically refused to answer any questions about his childhood.  


From a review of the records from The Meadows, Dr. Moore noted Employee entered inpatient treatment there as a result of marital problems.  (Moore report at 4, Moore dep. at 24.)  He also noted chronic self-inflicted wounding behavior which began as a teenager.  Dr. Moore was able to relate this behavior to an electrical burn incident which Employee reported as an industrial injury in Canada in 1980.  (Moore report at 4, Moore dep. at 52.)


Employee blamed his anger on problems with the Alaska Workers' Compensation Board, and reported he was depressed because of his treatment by Insurer.  He also stated his wife's depression was a reaction to his neck injury, and that his separation from his wife was caused by his neck injury and the litigation.


Employee described his memory as being profoundly impaired.  Dr. Moore reported that at times during the interview Employee demonstrated the ability to recall information which demonstrated no impairment.  At other times, Employee did not try to provide the information requested.  Dr. Moore concluded the degree of inconsistence suggested Employee had no organic problem.


Dr. Moore also reported that Employee was only minimally cooperative with psychological testing.  He refused to take some tests, refused to give his date of birth, exhibited significant pain behavior, and demonstrated some very atypical responses, such as long delays in answering on the digit span test, making the test much more difficult.  Dr. Moore reported Employee's actions invalidated the test results.


On an intelligence test, which was apparently administered verbally, Employee performed in the low average range.  His best score was in arithmetic where he scored in the average range.  Dr. Moore stated:  "[The arithmetic test] requires not only attention, concentration, and problem solving, but also short term memory abilities.  He performed this test without any difficulty."  (Moore report at 11.)


On a comprehension test, Employee refused to answer questions, and did not appear to make a good effort.


Employee did not complete all the items on a memory test.  When asked to recite the alphabet, Employee closed his eyes and sat for about 10 minutes, then said he did not know it.  On a test of logical verbal memory he performed extremely poorly, scoring in the first percentile.  On a 30-minute delayed-recall test, Employee said he could remember nothing, even when given a hint.  Dr. Moore stated:  "This level of performance is clearly inconsistent with his clinical presentation, and a sign that his is not making a good effort on testing."  (Id.)  At his deposition, Dr. Moore testified that if Employee's memory was as bad as portrayed, it would mean he had: "profound brain damage.  He would be unable to take care of himself.  He would need an attendant."  (Moore dep. at 31.)


On an achievement test, Employee refused to take the spelling and reading tests, stating:  "`I don't need anybody to prove I can't do it,' and `I am not doing it, and will never do it again.'"  (Id. at 12.)


On the Trail Making Test Employee's performance was consistent with "profound brain impairment," which Dr. Moore did not believe was valid.


In a test to detect malingering, Employee scored "at less than chance levels.  This is consistent with malingering, since even with profound memory impairment, one would expect at least half of the items to be answered correctly."  (Id.)


On a personality inventory test, the results were consistent with an effort to fake or exaggerate psychological types of difficulties.  Employee did exhibit a very strong somatic preoccupation on the test, consistent with significant depression, paranoia, and social and emotional alienation.  Dr. Moore stated it was difficult to tell whether or not Employee has significant depression, paranoia, or other problems, due to Employee's attempt to exaggerate his difficulties.


In his assessment, Dr. Moore reported that in his interview and on testing, Employee was only "minimally cooperative," and that he exaggerated his cognitive and emotional problems.  At his deposition, Dr. Moore testified Employee was malingering in terms of his cognitive impairment, and "at least exaggerating or embellishing his level of emotional distress."  (Moore dep. at 41.)  He also testified Employee's exaggeration of physical impairment and attitude were consistent with reports from the British Columbia Workers' Compensation Board.  (Id. at 46-52.)


Dr. Moore's diagnoses were:  


1.  Rule out major depression.  The patient refused to give enough information to reach the diagnosis of major depression.  To the degree that he has a major depressive disorder, it is on a more probable than not basis, pre-existing.


2.  Personality disorder with avoidance and borderline tendencies.  These are clearly pre-existing problems.

(Moore report at 13.)


In his discussion, Dr. Moore concluded Employee's childhood problems were "the primary cause of his psychological problems today.  These have caused difficulties in his marriage, over the years, when he was between jobs.  His marital separation has likely aggravated his psychological condition."  (Id.)


Dr. Moore stated Employee did not make a valid effort to perform well on testing, and concluded there was no clear evidence of "any cognitive impairment."  (Id. at 14.)  He also reported the data did not support the existence of a memory disorder.  At his deposition, Dr. Moore testified that the inconsistencies in Employee's ability to remember suggested to him that there was no brain dysfunction causing Employee's memory problems; instead, Employee wanted Dr. Moore to believe he had a major memory loss.  (Moore dep. at 12.)


Although Dr. Moore felt it is "possible" Employee has a pre-existing verbal learning disorder, such as dyslexia, his failure to cooperate with testing made this impossible to evaluate.  He noted that there was no mention in Employee's medical records of any such problems after the September 1990 injury.


Dr. Moore stated there was incomplete information to determine if Employee is illiterate, because Employee refused to cooperate.  He stated:


However, in reviewing his records, especially those from The Meadows. . . it appears that he completed a number of self-assessment questionnaires.  There is a hand-written note from him, revoking a prior release of information that he had given, that is consistent with adequate literacy.  There are correctly spelled, hand-written, responses to other questionnaire items, that appeared to be in the patient's hand-writing, suggesting that he is literate.

(Moore report at 14.)


At his deposition, Dr. Moore also reviewed some old letters from Employee, which the doctor asserted were inconsistent with his claims of illiteracy.  (Moore dep. pp. 43-46.)


Given Employee's lack of cooperation and his pre-existing psychological problems, Dr. Moore concluded "there is not clear evidence that his psychological condition had been aggravated by his industrial injury."  (Moore report at 15.)  He also concluded that any cogitative problems Employee experiences are not severe enough to prevent him from participating in a reemployment program.  (Id.)


Finally, Dr. Moore concluded:  "Given Mr. Smiley's poor level of cooperation, and his tendency to exaggerate his psychological difficulties, I do not think that any additional psychological treatment would be of any benefit to him."  (Id. at 16.)


At hearing, Defendants called Employee as their first witness.  When asked to raise his right hand so the oath could be administered, he testified he was unable to raise his right hand.  Mr. Webb asked Employee to demonstrate the range of motion of his shoulders.  Employee demonstrated by holding his hands out about 18 inches from both sides of his body.  When asked to raise his hands to the front and touch his face by bending his elbow, Employee raised his right hand, which was quivering and shaking, to the belt level or a few inches above belt level.  Employee testified if he used his left hand to assist the right, he could raise his right hand to his face.  He testified he was unable to recall how long the motion of his right arm had been so restricted, but it has been "getting worse right along."


When asked about his ability to raise his right hand and arm during the last two years, Employee stated he thought he had been able to, but was not sure.  He also stated he was unable to understand the questions and was confused.  He testified his range of motion depends on how he sleeps at night.  Sometimes he wakes up and has no feeling in his arms and hands and can't move them.  He said if "I can throw it, sometimes I it will go up to shoulder level."


Employee testified he had problems grasping and holding things, such as pencils and pens he writes with.  Employee testified he uses a piece of foam-rubber two to three inches in diameter to grip small items.  He said that since he was hurt, he has never been able grip a pen or any small objects normally.


Employee testified he had a third grade reading and comprehension level, and had completed the 11th grade at age 20 years old.  Hearing Exhibit No. 1 indicates Employee attended the 11th grade during the 1959-1960 school year,
 and repeated English 31 and Math 20.  Employee testified he did not know if his school records from the Mission Secondary School accurately reflected the courses he took and grades he achieved in school. 
Employee testified he attended the Vancouver Technical Institute, Diesel Engineering Program, after he attended Mission Secondary School.  He denied he met the entrance requirements for admission to the Institute, and stated that his uncle read the course material to him.  Hearing Exhibit No. 2, is a record of University Entrance Examination which Employee took in 1960 and 1961, which he did not pass.


Employee testified he is able to read a few words, but never reads anything.  He stated his wife did most of his writing over the years.  He identified a letter as being written by Mrs. Smiley.  Hearing Exhibit No. 3.  


Exhibit No. 4 contains copies of documents dated from 1974 to 1991.  They contain samples of handwriting which are signed "W. Smiley" or "William R. Smiley" and appear to be written by someone other than Mrs. Smiley.
  Employee testified he did not know if the signatures in Exhibit No. 4 were his signature, but then stated "I guess it is."


Employee declined to answer any questions about his attendance at The Meadows.  Exhibit No. 5 contains copies of various forms in Employee's handwriting, which he completed while hospitalized there.


Virginia L. Rider, a handwriting expert from Bellevue, Washington, testified at hearing.  She testified no two handwritings are alike.  She examined samples of handwriting from the hearing exhibits, and testified there is a great deal of variability in Mrs. Smiley's handwriting, although there were some characteristics which were consistent in all samples.  Ms. Rider reviewed hearing exhibit No. 7, which contains enlarged samples of Mrs. Smiley's handwriting, and enlarged samples of documents from hearing exhibit No. 4 (questioned samples) which appear to have been signed by Employee.  She described handwriting characteristics from the samples in detail.  Ms. Rider testified the questioned samples were not written by Mrs. Smiley.


Ms. Rider also reviewed the handwriting on the Eating Wellness Weekly Self-Assessment form, in hearing exhibit No. 5.  She testified the handwriting was not Mrs. Smiley's, but is consistent with handwriting questioned samples in exhibit No. 7, which were signed by, and appear to have been written by Employee.


Employee stipulated that he wrote the two-page document from the Learning Center dated 12 October 1993, hearing exhibit No. 8, and Mr. Scharen testified hearing exhibit No. 9 is an example of the handwriting of Employee's daughter.  Ms. Rider testified that the questioned documents in hearing exhibit No. 5 were written by the same person who printed exhibit No. 8, i.e., Employee.  The writing was not that of Employee's daughter found in hearing exhibit No 9.


We held the record open at the conclusion of the oral testimony and argument to receive some additional samples of Mrs. Smiley's handwriting and for Ms. Rider's analysis of those samples.  We received the samples on 14 November 1995 and the analysis on 27 November 1995.  In her written report of the analysis dated 17 November 1995, Ms. Rider concluded Mrs. Smiley's handwriting samples, although extremely variable, "bear no resemblance to the questioned handwriting purported to have been written by William Smiley."  In her opinion, Mrs. Smiley "definitely did not write the questioned documents purportedly to have been written by William Smiley."


Wayne Willott is a private investigator, licensed in Washington.  In October 1993 he was assigned to locate Employee's residence and to determine if Employee had ever filed any insurance claims in the United States or Canada.  In September 1994 he was assigned to conduct surveillance of Employee's activities.  Mr. Willott eventually found Employee's residence in Juneau.  (Willott dep at 6.)  


Mr. Willott testified Employee wore his cervical collar at all times during his observation.  He testified Employee moved is head and shoulders in a "synchronized manner. . . due to the fact that the neck brace was damping his movement."  (Id. at 8.)  During September 1994 Mr. Willott observed Employee at a ceramics shop for five to six hours while Employee was painting several ceramic figurines he was making.  He also observed Employee driving his vehicle, and going to the post office, grocery store, hardware store, etc.  He testified:


[I]n the ceramic shop -- and I stood and watched him outside on several occasions for several minutes at a time -- he appeared to be working against the collar that he had on his neck to move his head about to see different angles, that he was painting on these parts, and twisting in his chair trying to get a good angle to do the painting and using small brushes. . . . [H]e repeatedly would move his head about while getting his paint and then looking at the part. . . .  [T]here was a lot of resistance going against the collar because his face would pucker up against the collar as he would move around. . . .

(Id. at 10-11.)


Employee held the paint brushes, which were smaller than a pencil, in his right hand.  (Id. at 13-14.)


Mr. Willott testified that at no time during his observation did Employee demonstrate any evidence of pain or discomfort.  He stated:  "He always appeared to be in a good natured mood, very relaxed.  And in the ceramic shop he seemed to be very pleasant and all of the people seemed to defer to him and there seemed to be a lot of cordiality between all of the students."  (Id. at 12.)  


He testified he also observed Employee picking up and moving boxes, unloading garbage at the dump, scratching his head, and using a coat hanger to unlock a pickup truck when the keys were locked inside.  During these activities, Employee appeared to have a normal range of motion of his arms and shoulders, without any visible sign of pain, although he did not demonstrate that range of motion very frequently.  (Id. at 16.)  


Mr. Willott observed Employee in a grocery store bending, stooping, and reaching for items in a fairly rapid, smooth and unrestricted manner.  He also observed Employee looking at food labels, trying to decide which to buy.  (Id. at 20.)  


Mr. Willott also observed Employee using newspaper advertisements to shop for, compare, and discuss real estate.  (Id. at 21-23, 25-26.)  At a boat show, Employee and his son were observed comparing prices and features of boats described in the brochures and boat advertising, which Employee appeared to be reading.  (Id. at 23-24.)


Mr. Willott took about five hours of videotape, which he edited to about 17 to 18 minutes.  We viewed the edited version at hearing.  (Hearing exhibit No. 12.)  Employee was shown in the video on 24, 26, and 28 September 1994.  Employee wore his soft cervical collar at all times.  We observed that Employee's neck was not completely stiff, but had limited left and right motion.  He was able to flex his head and neck forward, to a limited degree.  Throughout the video, we observed fairly fluid motions.  Employee smiled on several occasions, and we observed no indications that any movements caused pain.


In the video, we observed Employee scratching his head or smoothing his hair with both hands; lifting boxes of ceramics, with both hands at mid-chest level; and lifting groceries with both hands at neck level.  When using the coat-hanger to unlock the truck, Employee manipulated the wire deftly, demonstrating the ability to grasp small objects and lift both hands above his head.  Employee also demonstrated what appeared to us to be a nearly normal range of motion in his shoulders and arms, for a man of his size,  when he put on his fleece-lined jacket, unassisted, with a fluid motion.


Courtney Sime is a vocational rehabilitation specialist in Washington.  She testified at hearing she was assigned to determine the skills required for the occupation heavy duty diesel mechanic.  Ms. Sime has never met Employee, but obtained Employee's records from the Mission School District in British Columbia.  Ms. Sime testified Employee was in an academic program, completed the 11th grade, was an average student receiving Cs through the 10th grade.  In the 11th grade, Employee's grades "went from a C to an F."  Employee repeated the 11th grade, and received Fs in English 31, Math 20 and French 10.  She testified Employee's claim that he is illiterate is inconsistent with his academic achievement.  Her conclusion is based on the fact Employee completed academic courses and received passing grades.  She also testified she had confirmed Employee's attendance and completion of the heavy duty diesel mechanic course at the Vocational-Technical Institute, and that completion of the 10th grade was a prerequisite for entering the program.  On his diesel mechanic examinations, employee received an 84 percent in theory and 86 percent in practical application, which, in her opinion would not have been possible if he were illiterate.


Richard V. Crane testified he was the shop foreman at J & W Logging.  He worked with and supervised Employee, who worked there as a mechanic.  He testified Employee was very lazy, but was also very smart and a good mechanic.  (Crane dep at 6-7, 10.)  Mr. Crane is unable to read or write, and testified he saw no indication Employee was unable to do so.  He testified Employee was able to use the shop manuals, which required the ability to read.  (Id. at 7-8.)  At hearing, Mr. Crane testified that although Employee never read aloud to him, 90 percent of the shop manuals had no pictures.  He also testified there were too many tolerances and torque specifications for the various engines to memorize.  (Crane dep. at 11.)


Attorney Webb testified, under oath, at hearing about the circumstances surrounding Employee's deposition scheduled for 2 November 1995.  Mr. Webb testified about the difficulties he encountered in attempting to communicate with Employee and with scheduling Employee's deposition.  Finally Employee and Mr. Scharen appeared at a deposition scheduled for 2 November 1995.  For Employee's convenience, the deposition was scheduled for 5:30 p.m.  Although he was present, Employee refused to participate.


Mr. Webb also testified that in April 1995 he wrote to Employee asking if he would be available to attend depositions, by telephone, which Mr. Webb planned to conduct in Seattle and Vancouver, British Columbia.  Employee eventually acknowledged the plans for conducting the depositions.  When he crossed the Canadian boarder, Mr. Webb was detained and searched as a result of a telephone tip that Mr. Webb would be attempting to enter Canada illegally that day, and that he should be detained and refused entry.  Mr. Webb was allowed to proceed into Canada and to conduct the deposition during which Employee's records from Employee's British Columbia workers' compensation claims were obtained.
  Mr. Webb testified under the North American Free Trade Agreement and under Canadian Law, his actions were legal and appropriate.  Mr. Webb testified that Employee's actions indicate Employee is able to formulate and to carry out a complex plan.  


At hearing, Workers' Compensation Officer Betty J. Johnson, from our Juneau office, testified about Employee's threat to kill Mr. Webb.  Employee was angry and made the threat during a conversation with Ms. Johnson about the release of his records from The Meadows, which containing information about his wife, and about Mr. Webb deposing Mrs. Smiley.  


Employee called Mrs. Smiley to testify at hearing.  She testified she was married to, and living with Employee for 23 years, but had been separated since January 1993.  She testified about her letter to the Alaska Workers' Compensation Board dated 2 June 1994, hearing exhibit No. 3.  Mrs. Smiley testified that prior to their separation, she frequently wrote things for Employee concerning his workers' compensation claim.  Employee copied a letter she wrote on only one occasion.  She testified Employee did "hardly any" of the writing before their separation.  She wrote things for Employee because when he tried to write anything or use his right hand, it would swell up, and turn white and painful.  In addition, she testified Employee "is not really very literate, and I could barely read what -- anything he wrote. . . ."


On cross examination, Mrs. Smiley testified she and Employee were not hospitalized at The Meadows at the same time, although she said she was unable to recall if she completed forms for Employee during her visit and participation as a family member.  Although she testified she had written correspondence for Employee since their separation, she was unable to recall any details.


In response to our questions, Mrs. Smiley testified Employee misspelled words, and wrote in incomplete sentences.  She said Employee does not read well, and usually had her read things for him.  When Employee received correspondence about his workers' compensation claim, he would get confused and upset because he thought "it said something it really didn't say, and I would have to re-read it then explain things to him."  She testified she did not know if Employee is able to read uncomplicated things, such as a postcard, but that he had a difficult time reading scriptures aloud in church.


During closing argument, Mr. Scharen acknowledged Defendants had submitted evidence demonstrating that not all of Employee's claims were true.  He asserted, however that there is something wrong with Employee, and that he should receive some type of compensation, or at least medical treatment, to compensate him.  He requested that Employee's compensation rate be increased under Gilmore v. Alaska Workers' Compensation Board, 882 P.2d 922 (Alaska 1994).


Defendants acknowledge Employee had an injury and has a physical disability.  They assert, however,  he is actively and knowingly misrepresenting his physical capabilities, is exaggerating his psychological problems, is lying about his literacy skills, and is malingering.  Employee's motivation for doing so, they argue, is to make himself permanently and totally disabled.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

Employee's claim has not been clearly defined.  Based on our review of all the records, we find he claims to be entitled to ongoing total disability compensation as a result of both physical impairments (neck injury, and frozen shoulder condition), and a psychological condition (depression, resulting from chronic pain).  Employee also seeks additional reemployment benefits and medical care.  It is not disputed Employee is unable, as a result of his neck injury, to return to work as a heavy-duty diesel mechanic.  Employee's claim that he is illiterate bears on his ability to participate in a reemployment plan, and his ability to return to work at other occupations.  


AS 23.30.120(a) provides in pertinent part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter...."


Employee's claims are subject to the presumption of compensability set out in AS 23.30.120(a).  Before the presumption attaches, a preliminary link must be established between the disability and the employment.  Burgess Construction v. Smallwood (Smallwood II, 623 P.2d 312, 316 (Alaska 1981).  The presumption applies to the work relationship of the original injury, and in establishing that he suffers from a continuing disability.  Wien Air Alaska v. Kramer, 807 P.2d 471, 474 (Alaska 1991); Olson v. AIC/Martin, 818 P.2d 669, 672 (Alaska 1991); Baker v. Reed-Down Co., 836 P.2d 916, 919 (Alaska 1992).  See also Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979).


To make a prima facie case, the employee must present some evidence (1) that he has an injury, and (2) that an employment event or exposure could have caused it.  If the employee makes a prima facie case of work relatedness, the presumption of compensability attaches and shifts the burden of production to the employer.  Veco, Inc. v. Wolfer, 693 P.2d 865, 870 (Alaska 1985).  
The employer must present substantial evidence to overcome the presumption.  Substantial evidence is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Fireman's Fund Am. Ins Cos. v. Gomes, 544 P.2d 1013, 1015 (Alaska 1976) (quoting Thornton v. Alaska Workmen's Comp. Bd., 411 P.2d 209, 210 (Alaska 1966)).  A party can overcome the presumption of compensability either by presenting affirmative evidence that the injury is not work-connected or by eliminating all possibilities that the injury was work-connected.  Veco, 693 P.2d at 872.  The presumption may also be rebutted "by presenting a qualified expert who testifies that, in his or her opinion, the claimant's work was probably not a substantial cause of the disability."  Big K Grocery v. Gibson, 836 P.2d 941 (Alaska 1992.) 


If the presumption of compensability has been successfully rebutted, the presumption drops out and the claimant must prove all elements of the claim by a preponderance of the evidence. Veco at 870.


TTD for Neck & Shoulder Conditions

AS 23.30.185 provides:


  In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.


Employee had two neck surgeries after his 4 September 1990 injury.  Defendants do not dispute that Employee suffered a work-related neck injury, and we so find.  


Employee began to experience right shoulder pain a few months after his second surgery.  By July 1992 he complained of pain in both shoulders.  Dr. Crutcher diagnosed frozen shoulder syndrome in August 1992.  In December 1992 our SIME examiners, Drs. Dart and Dunn, found the decreased range of motion and pain in Employee's shoulders was work related.  Drs. Leung and Crutcher agreed, and concluded Employee developed frozen shoulders secondary to his neck pain and/or neck problem.  Our SIME examiners' diagnoses remained unchanged after they examined Employee again in March 1995.  The examiners felt the range of motion Employee demonstrated in his neck and shoulders was unreliable, and did not complete the physical examination.  Dr. Dunn testified Employee's responses were consistent with malingering.  Defendants do not dispute that Employee's shoulder condition is work related, and we so find.


All the physicians who have treated and examined Employee agree he has a serious neck condition, and that he is unable to return to work as a heavy-duty diesel mechanic.  Defendants do not dispute these facts.  Employee is entitled to TTD compensation for his neck and shoulder conditions until he reaches medical stability.  AS 23.30.185, AS 23.30.265(21).  In their 17 December 1992 report, the SIME examiners found Employee had reached medical stability.  We find no medical evidence which identifies a later date of medical stability.  As indicated, Defendants paid TTD compensation through 17 December 1992.  Accordingly, we find Defendants are not responsible for additional TTD compensation as a result of Employee's neck or shoulder conditions.


TTD for Psychiatric/Psychological Conditions

Virtually everyone who has come in contact with Employee has noticed Employee's behavior and either expressed an opinion or concern about his psychological condition.  The mental health professionals who expressed an opinion, have concluded Employee has various pre-existing personality disorders.  We find no evidence which indicates those personality disorders were caused or aggravated by Employee's September 1990 neck injury.  All the evidence overcomes any presumption of compensability, and establishes by a preponderance of the evidence those disorders are not work related, and we so find.  There is a good deal of evidence indicating Employee suffers from depression.  


The record contains four opinions about the relationship between Employee's depression and the September 1990 neck injury.


In September 1992, Dr. Miller, a psychiatrist, concluded Employee suffered no major psychiatric disorder as a result of the September 1990 injury.


In April 1993 Dr. Leung reported Employee developed "reactive depression" as a result of his pain. 


Dr. Vanderbelt reported in March 1995 Employee suffered from chronic depression before his September 1990 neck injury, and that his pre-existing personality "difficulties" were instrumental in making his depression more severe after Employee's injury and inability to return to work as a diesel mechanic.  Dr. Vanderbelt concluded Employee's major depression is "causally related" to the September 1990 neck injury, and that injury was a "substantial factor" in producing the depression.  We find Dr. Vanderbelt's and Dr. Leung's opinions about the relationship between the injury and Employee's depression are sufficient to raise the presumption of compensability, and it attaches.


Dr. Moore had the benefit of test results which were administered under his supervision.  He concluded Employee had exaggerated or embellished his level of emotional distress, and had refused to give enough information for him to assign a diagnosis of major depression.  He also concluded that to the extent Employee has "a major depressive disorder," it was pre-existing.  Dr. Moore reported Employee's childhood problems were the "primary cause" of his current psychological problems, and that those problems were aggravated by his marital separation.  Due to Employee's lack of cooperation with the testing and diagnostic procedures, and his pre-existing problems, Dr. Moore concluded there is insufficient evidence to conclude Employee's psychological condition was aggravated by the September 1990 neck injury.  


We find Dr. Miller's conclusion that Employee suffered no major psychiatric disorder as a result of his neck injury, and Dr. Moore's report and testimony are sufficient to overcome the presumption of compensability.  Therefore, the presumption drops out, and Employee must prove his depression is work-related by a preponderance of the evidence.  


In deciding if Employee has proved his claim by a preponderance of the evidence, we decline to rely on Employee's testimony.  We find Employee is not a credible witness.  AS 23.30.122.  In reaching that finding, we rely on Dr. Moore's conclusions, on Mr. Willott's testimony, and on Employee's actions throughout this litigation.  We also rely on our conclusions, discussed below, about his psychological problems, his physical problems, his purported cognitive and memory loss, and his reading and writing skills.


We find employee has exaggerated the severity of his psychological problems.  We rely on the testimony and report of Dr. Moore and the report and testimony of Ms. Morgan.  We find he has done so to make us believe he is more disabled than he is.


We find Employee has exaggerated the severity of his neck and shoulder problems.  We rely on the reports of Drs. Dunn and Dart in their 17 December 1992 and 30 March 1995 SIME examinations, on Dr. Dunn's testimony, and on Mr. Willott's testimony.  We also rely on our own observations of Employee both at hearing
 and on the surveillance videotape.  We observed Employee demonstrate physical capacities far in excess of the limited capacities he claimed represented his best efforts. 


We find Employee has feigned or grossly exaggerated any memory and cognitive problems.  We rely on the report and testimony of Dr. Moore, the report of Ms. Weglinski, the inconsistency of employee's own testimony, and Employee's actions throughout the litigation.  We find Employee has done so to make us believe he is more disabled than he is.


We find Employee has greatly exaggerated his problems with reading and writing, find he is not illiterate, and find he has failed to cooperate with the testing we ordered.  We rely on the report and testimony of Dr. Moore, Ms. goodfellow, Ms. Rider, Ms. Morgan, Ms. Sime, and Mr. Crane.


We must now determine if Employee has proved, by a preponderance of the evidence, that he suffers from depression caused by his work-related neck injury.  There is a split of medical opinion.  Dr. Vanderbelt, who is a psychiatrist,  found Employee suffers from severe depression which is work-related.  Dr. Miller, who is also a psychiatrist, found Employee suffered no major psychiatric disorder as a result of his neck injury.  Dr. Moore found there was insufficient evidence to diagnose severe depression; found Employee's problems are related to his childhood, not his neck injury; and found that to the extent Employee has severe depression, it was pre-existing.  We find that if Employee does suffer from severe depression, it is not work-related.  We rely on the opinions of Dr. Miller; who examined Employee in 1992, about two years after his injury; and Dr. Moore, a psychologist, who performed extensive testing.  Although psychiatrists are medical doctors, and presumably more highly qualified than psychologists, we place more weight on Dr. Moore's opinion because he performed extensive testing, and the results of those tests were very revealing.  We were also impressed with the thoroughness of Dr. Moore's report and his logical conclusions.  We believe that if Dr. Vanderbelt had the benefit of the same test results which Dr. Moore relied upon, Dr. Vanderbelt's conclusions may well have been different.  In reaching our conclusion that Employee's depression is not work related, we have also relied on the reports and testimony of Ms. Morgan about the change in Employee's demeanor when he received a telephone call about his business deal, and on Mr. Willott's testimony about Employee's demeanor and interactions with others in his ceramics class.  From Mr. Willott's testimony and the video tape, it is apparent to us Employee is not as depressed as he portrays himself when he knows he is being observed in connection with his workers' compensation claim.


Because we have found Employee's depression is not work-related, we find he is not entitled to disability compensation or medical care for that condition.


Permanent Total Disability Compensation

Although Employee requested reemployment benefits, indicating the ability to return to work, and did not request permanent total disability (PTD) compensation on his Application for Adjustment of Claim, Mr. Scharen requested payment of some type of compensation.  In addition, Defendants asserted, and we agree, Employee has attempted to portray himself as permanently and totally disabled.  Accordingly, we find it is appropriate to address that issue at this time.


AS 23.30.180(a) provides in pertinent part:


  In case of total disability adjudged to be permanent 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the total disability.  Loss of both hands, or both arms, or both feet, or both legs, or both eyes, or any two of them, in the absence of conclusive proof to the contrary, constitutes permanent total disability.  In all other cases permanent total disability is determined in accordance with the facts.


In establishing a claim for PTD compensation, Employee is entitled to rely on the presumption of compensability, discussed above.  


"Disability" is defined in AS 23.30.265(10) as "incapacity because of injury to earn wages which the employee was receiving a the time of injury in the same or any other employment."


For our purposes, "[T]otal disability does not necessarily mean a state of abject helplessness.  It means the inability because of injuries to perform services other than those which are so limited in quality, dependability or quantity that a reasonably stable market for them does not exist."  J.B. Warrack Company v. Roan, 418 P.2d 986 (Alaska 1966) (citation omitted).


In Alaska Intern. Construction v. Kinter, 755 P.2d 1103, 1105 (Alaska 1988), the court adopted the definition of "permanent" proposed by Professor Larson:  "Permanent means lasting the rest of claimant's life . . . .  In addition, a condition, according to the available medical opinion, will not improve during the claimant's lifetime is deemed a permanent one.  If its duration is merely uncertain, it cannot be found to be permanent."


As we have indicated, it is not disputed Employee has sustained a serious neck injury, and has undergone two neck surgeries as a result.  It is also not disputed Employee is unable to return to work as a heavy-duty diesel mechanic.  Dr. Vanderbelt concluded that due to Employee's mood, his physical problems, and his limited skills, it was not likely Employee is employable.  We find this conclusion is sufficient to raise the presumption of compensability, and it attaches.


In March 1992, Dr. Bigos found Employee could return to work with lifting restrictions, and suggested teaching rather than heavy-duty diesel mechanic work.  In their December 1992 SIME panel report, Drs. Dunn and Dart concluded Employee would be unable to return to work at his former occupation, and needed vocational rehabilitation, but found he could work full time with a lifting restrictions, and restrictions of moving his head from side to side, as is required for driving.  In February 1993 Dr. Leung expressed his agreement with the SIME physicians as to Employee's need for lifting restrictions, and his inability to drive a truck.  Dr. Leung suggested Employee look for work within his physical limitations, but agreed Employee needed vocational rehabilitation due to his lack of transferrable skills.  Employee requested reemployment benefits, and was found eligible in accord with the recommendations of Ms. Weglinski and Ms. Morgan.  When Employee was re-examined by Drs. Dart and Dunn in March 1995, they concluded that as a practical matter, Employee could perform only sedentary work, and that his orthopedic condition would not preclude him from participating in a reemployment plan.  Dr. Moore concluded Employee had no cognitive problems severe enough to prevent him from participating in a reemployment program.  We find this evidence indicating Employee can return to work with restrictions and can participate in a reemployment plan is sufficient evidence to overcome the presumption of compensability.


As the presumption of compensability has been overcome, it drops out, and Employee must prove his claim by a preponderance of the evidence.


We conclude Employee is not permanently totally disabled, and not entitled to PTD compensation.  We rely on the evidence cited above which indicates neither Employee's physical nor psychological problems are sufficient to prevent him from returning to work with restrictions, or from participating in a reemployment plan.  In reaching this conclusion, we also rely on the evidence discussed above, about Employee's exaggerating or feigning the severity of his physical condition, his emotional condition, his illiteracy, and his cognitive and memory loss.  


In this connection, we also note the law requires injured workers to do everything humanly possible to restore themselves to normal strength so as to minimize their damages.  Phillips Petroleum Co. v. Alaska Ind. Bd., 17 Alaska Repts. 658, 663 (Dist. Ct., Alaska 1958).  Employee has done just the opposite.  He refused to cooperate with physical therapy; he resisted medications, then did not take what he was given; he exaggerated his physical and psychological disabilities; he interfered with reemployment efforts; he claimed to have memory and cognitive losses, and claimed to be illiterate.  Over Defendants' objections, we have given Employee numerous opportunities to cooperate.  His only response has been to portray himself, inaccurately, as more and more disabled.


Medical Care

AS 23.30.095(a) provides in pertinent part: 


  The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital services, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee.  However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee's disability and its relationship to the employment and after disablement.  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require.  


It is now well beyond the two-year period mentioned on AS 23.30.095(a).  If medically indicated, we may order continued care or treatment if the process of recovery so requires.  We have already indicated Defendants are not responsible for medical treatment for depression or any pre-existing personality disorders.


In July 1992, the Whatcom IME examiners recommended no additional medical treatment other than "self-directed" exercises to retain shoulder mobility.  In August 1992 Dr. Leung found that further treatment of Employee's neck condition would have no curative value.  In October 1992 Drs. Leung and Crutcher recommended continued physical therapy for Employee's shoulders, but Employee declined to cooperate.  The physical therapist requested therapy be discontinued.  In December 1992 our SIME examiners concluded no additional medical treatment, other than home exercises for range of motion and strengthening, were needed.  Dr. Leung agreed.  Upon re-examination in March 1995, our SIME examiners recommended no additional orthopedic or medical treatment.  We find no evidence indicating Employee is in need of further medical care.  Any presumption of entitlement to additional medical care is overcome by this evidence.  The evidence overwhelmingly preponderates against such entitlement.  Accordingly, we find Defendants are not responsible for additional medical care at this time.


We remain concerned, however, by our SIME examiners' inability to conclude that Employee's C6-7 fusion is solid.  There is, of course, no evidence that it is not a solid fusion.  Nevertheless, if medical evidence becomes available which demonstrates the fusion is not solid, we believe we should consider that evidence.  Employee is entitled to rely on the presumption, in AS 23.30.120(a)(1), of entitlement to continuing treatment and care.  Municipality of Anchorage v. Carter, 818 P.2d 661 (Alaska 1991).  Accordingly, we will retain jurisdiction to order Defendants to provide additional medical care, in accord with AS 23.30.095(a), in the event new evidence on that issue becomes available. 


Compensation Rate Adjustment

AS 23.30.220(a), as in effect at the time of Employee's injury,
 provided in pertinent part:


  The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation.  It is the employee's gross weekly earnings minus payroll tax deductions.  The gross weekly earnings shall be calculated as follows:


  (1)  the gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury;


  (2)  if the employee was absent from the labor market for 18 months or more of the two calendar years preceding the injury, the board shall determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history. . . .


As we indicated, Employee's compensation rate was based on gross 1988 and 1989 earnings of $81,784.72, under the authority of AS 23.30.220(a)(1), quoted above.  Subsequently, Employee submitted evidence of additional earnings of $7,279 in 1989 from Alaska Pulp Corporation.  (Defendants' brief at 21; Employee's 14 November 1995 Notice of Filing at 2.)  We find this raises Employee's gross 1988 and 1989 earnings to $89,063.72, and his gross weekly earnings (GWE) to $890.64.  (Id.)  Applying that GWE to the Weekly Compensation Rate Tables for 1990, the compensation rate for a married employee with four dependents is $573.46 per week.  We find Employee is entitled to a compensation rate adjustment to that amount. 


As indicated, employee was paid wages under AS 23.30.041(k) from 8 December 1993 through 8 January 1994, a period of four weeks and four days, at the rate of $399.68, for a total of $1,827.11 ($532.90 ( .8 x .6 x 4.571428).
  Applying the same formula, Employee should have been paid $1,966.15 ($573.46 ( .8 x .6 x 4.571428). 


In Gilmore v. Alaska Workers' Compensation Board, 882 P.2d 922 (Alaska 1994) the Alaska Supreme Court found that the rigid application of the formula in AS 23.30.220(a)(1), as applied, violates the equal protection clause of the Alaska constitution.


In Maasen v. Spenard Plastering Co., AWCB Decision No. 95-0272 (10 October 1995), we found that "Gilmore does not apply retroactively to claims for a compensation rate adjustment except for those cases in which the issue was properly raised before the court issued its decision.  This includes valid and timely filed applications."  We adopt the holding in Maasen, for the reasons stated in that decision.


Employee was injured on 4 September 1990 and Gilmore was issued on 14 October 1994.  Employee did not file his Application for Adjustment of Claim seeking a compensation rate adjustment until 22 December 1994.  In accord with Maasen, we find the Gilmore decision does not affect Employee's claim for a compensation rate adjustment.  Employee's request for a compensation rate adjustment under Gilmore must be denied.


As indicated, Employee was paid TTD compensation at the rate of $532.90. During the period 20 September 1990 and 17 December 1992 he received TTD compensation for 114 weeks and two days.  (Compensation Report, 20 January 1994.)  We have now determined Employee is entitled to a compensation rate of $573.46, or an increase of $40.56 per week ($573.46 - $532.90).  Therefore, we find Employee is entitled to additional TTD compensation of $4,635.43 ($40.56 x 114.285714).  Employee is also entitled to additional .041(k) wages of $139.04 ($1,966.15 - $1,827.11).  In summary, Employee is entitled to a total compensation rate adjustment of $4,774.47 ($4,635.43 + $139.04).


Social Security Offset

AS 23.30.225(b) provides:


  When it is determined that, in accordance with 42 U.S.C. 401 - 433, periodic disability benefits are payable to an employee or the employee's dependents for an injury for which a claim has been filed under this chapter, weekly disability benefits payable under this chapter shall be offset by an amount by which the sum of (1) weekly benefits to which the employee is entitled under 42 U.S.C. 401 - 433, and (2) weekly disability benefits to which the employee would otherwise be entitled under this chapter, exceeds 80 per cent of the employee's average weekly wages at the time of injury.


Both parties submitted a printout from the Social Security Administration (SSA), showing Employee's payment history.  It is not disputed Employee became entitled to Social Security disability compensation of $213.50, effective March 1991.  The SSA printout shows a second amount, $982.30, with a different code (L), which was also effective March 1991.


It is not disputed that Employee also receives disability compensation under the Canadian Social Security (CSS) system.  42 U.S.C. 433 authorizes the President of the United States to enter into agreements with foreign governments establishing "totalization" agreements between the U.S. and foreign governments' social security systems.  On 1 August 1984, the U.S. and Canada entered into such an agreement.  (Social Security Agreement Between the U.S. and Canada, SSA Publication [pamphlet] No. 05-10198, May 1994 at 1.)  Under the agreement, each country pays its own benefits.  (Id. at 19.)  We find Employee receives two social security disability compensation checks each month, one from the SSA in the amount of $213.50, and one from the CSS.  We find insufficient information to support Defendants' claim that Employee's total social security disability compensation, under both systems, is $982.30.  We find the amount of social security disability benefits Employee receives from the CSS system is unknown.


Regardless of the amount of social security disability compensation Employee receives from Canada, we find the only disability benefits to which Employee is "entitled under 42 U.S.C. 401 - 433,"  as provided in AS 23.30.225(b), is $213.50 per month, or $49.27 per week ($213.50 x 12/52).  


We have determined Employee's earnings were $890.64 per week at the time of injury, 80 percent of which is $712.51, ($890.64 x .8).  Since Employee received a combined total of only $622.73 per week ($573.46 + $49.27) in recognizable disability compensation, we find Defendants are not entitled to a social security offset.


Reemployment Benefits

AS 23.30.041(o) provides in pertinent part:  


Upon the request of either party, the administrator shall decide whether the employee has not cooperated as provided under (n) of this section.  A hearing before the administrator shall be held within 30 days after it is requested.  Within 10 days after the administrator files the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110;  the board shall uphold the decision of the administrator unless evidence is submitted supporting an allegation of abuse of discretion on the part of the administrator.


In his 25 July 1994 Reemployment Benefits Memorandum of Decision, the RBA declined to decide if Employee had failed to cooperate in the development of a reemployment plan until additional medical and psychological examinations had been performed.  In Smiley III, we found, over Defendants' objections, that the ability to cooperate was a factor the RBA may consider when a determination about failure to cooperate is before him.  We also ordered the additional medical and psychological examinations the RBA requested.  Those examinations have now been performed.


It is the RBA's prerogative to make the initial determination as to whether or not Employee failed to cooperate in the development of a reemployment plan.  AS 23.30.041(o).  If either party disagrees with the RBA's determination, they may appeal the decision to us.  (Id.)  We find we have no authority to decide the failure to cooperate issue at this time.


The RBA has not yet decided if Employee failed to cooperate.  If Employee wishes to pursue his claim for reemployment benefits, he should notify the RBA of his desire to do so.  The RBA will request Employee's file, and notify the parties how to proceed.


ORDER

1.  Employee's claim for additional temporary total disability compensation for his neck and shoulder conditions is denied and dismissed.


2.  Employee's claim for workers' compensation benefits for depression is denied and dismissed.


3.  Employee's claim for permanent total disability compensation is denied and dismissed.


4.  Employee's claim for additional medical care is denied.  We retain jurisdiction, however, to order Defendants to provide additional medical care if Employee's C6-7 fusion is not solid.


5.  Defendants shall pay Employee $4,774.47 as a compensation rate adjustment in temporary total disability compensation and wages under AS 23.30.041(k).


6.  Defendants' request for a social security offset is denied and dismissed.


7.  Defendants' request to terminate reemployment benefits due to Employee's failure to cooperate is denied, as that issue must first be decided by the Reemployment Benefits Administrator.


Dated at Juneau, Alaska this 11th day of January, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ L.N. Lair                    


Lawson N. Lair, 



Designated Chairman



 /s/ Nancy J. Ridgley             


Nancy J. Ridgley, Member



 /s/ James G. Williams            


James G.  Williams, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of William R. Smiley, employee / applicant; v. Phoenix Logging Co., employer; and Alaska Timber Insurance Exchange, insurer / defendants; Case No. 9023917; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 11th day of January, 1996.

                             _________________________________


                   Susan N. Oldacres
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     �Mr. Scharen entered his appearance on 7 November 1995.  He informed us at hearing he is Employee's next-door neighbor, and not an attorney.


     �Smiley v. Phoenix Logging, AWCB Decision No. 93-0301 (23 November 1993).


     �Smiley v. Phoenix Logging, AWCB Decision No. 94-0112 (11 May 1994).


     �Smiley v. Phoenix Logging, AWCB Decision No. 94-0283 (7 November 1994).


     �In accord with AS 23.30.190(a), 20 percent of $135,000 = $27,000.


     �The panel did not indicate if this rating was performed under the AMA Guides to the Evaluation of Permanent Impairment as required by AS 23.30.190(b).


     �Under the authority of AS 23.30.095(k), an Employee is referred for an SIME when a medical dispute arises between the employee's physician and the employer's physician over certain specified issues.


     �Defendants have objected to our relying on the records from The Meadows because the records we were provided are probably incomplete, and because Employee imposed restrictions on 


Defendants' ability to cross-examine the records' authors. 


     �Defendants controverted rehabilitation wages under AS 23.30.041(k) on 19 January 1994.


     �As a condition precedent to the examination, we ordered Employee to release his records from the Workers' Compensation Board of British Columbia.  Employee complied with the condition, but as we indicated, later attempted to stop Defendants from obtaining authenticated copies of those records by having Mr. Webb detained at the Canadian border.


     �The panel repeated the finding of medical stability from their December 1992 report, without further comment.


     �The available records indicate Employee's date of birth is 2 January 1940.


     �At this point in the hearing, Employee sat with his hands to his face, his eyes closed, and appeared to be upset.


     �Employee left the hearing room after Mr. Crane's testimony, and did not return.  Mr. Scharen remained, and continued to represent Employee.


     �Mr. Smiley submitted an audio tape of a portion of the 8 May 1995 deposition of Denise Suzuki, Custodian of Records for The Office of Microfilm/Disclosures Richmond, British Columbia, Canada.  On this tape, Mr. Smiley threatened the court reporter that she would be fired and lose her license for participating in a proceeding which involved Mr. Webb, as he was working in Canada without a permit.  Employee next attempted to have "security" called.  Mr. Webb and the Canadian officials declined, and the deposition proceeded.  Mr. Smiley proceeded to cross-examine Ms. Suzuki about whose records were being certified, implying they were not his, and whether the records are correct.


     �Such as handling his reading glasses and papers.


     �In response to an Alaska Supreme Court decision finding AS 23.30.220(a)(1) unconstitutional as applied, AS 23.30.220(a) was repealed and reenacted.  Sec 9, Ch. 75 SLA 1995.  New procedures for calculating an employee's earnings became effective 4 September 1995.


     �Wages under AS 23.30.041(k) are paid at the rate of 60 percent of the employee's spendable weekly wage.  The spendable weekly wage is the compensation rate divided by .8 (See compensation rate tables). 


     �Even if we found Gilmore applicable, we would conclude no compensation rate adjustment is warranted because no evidence was submitted showing Employee's earnings in 1989 and 1990 do not accurately and fairly reflect his lost earning capacity during the disability period.  Gilmore, 822 P.2d at 929.





