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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

EDITH I. TOMANY,



)








)




Employee,


)




  Applicant,

)
INTERLOCUTORY 








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 8100817

FAIRBANKS NORTH STAR BOROUGH 

)

SCHOOL DISTRICT



)
AWCB Decision No.96-0010

(Self-Insured),



)








)
Filed with AWCB, Anchorage




Employer,


)
   January 12, 1996




  Defendant.

)

___________________________________)


We heard this claim for benefits on November 10, 1994, and December 14, 1995 in Fairbanks, Alaska.  During the first hearing, we struck the employee's witness list as untimely filed.  We later re-opened the record, reconsidered our decision, and decided to allow the employee an opportunity to call witnesses (at the second hearing).  (See, Tomany v. North Star Borough School Dist., AWCB Decision No. 94-0311 (December 8, 1994)) (Tomany II).


At the first hearing the employee represented herself with the assistance of her husband, Richard J. Tomany.  Subsequently, attorney Lorie M. Bodwell filed an entry of appearance and represented the employee at the second hearing.  The employer was represented by attorney Ann S. Brown at the first hearing, and attorney Brewster H. Jamison, of the same firm, at the second hearing.  We closed the record and completed our deliberations at the conclusion of the second hearing.  The claim was heard by a two-member panel, which is a quorum under AS 23.30.005(f).  


ISSUES

1.  Whether the employee is entitled to temporary total disability benefits.


2.  Whether the employee is entitled to permanent total disability benefits.  


3.  Whether the employee is entitled to ongoing medical benefits.  


4.  Whether the employee is entitled to attorney's fees and costs associated with bringing the claim.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

The employee injured her back while working for the employer in Fairbanks, Alaska, in 1976.  In 1978, the employee saw George A. Brown, M.D., who eventually performed a spinal fusion on the employee in 1981.  (Dr. Brown Dep. at 8).   In Tomany v. North Star Borough School Dist., et al., Case No. 76-02-0732 (February 5, 1982) (Tomany I), a different panel found the employer liable for the employee's injuries.
  


At the November 10, 1994 (first) hearing, the employee testified she was eventually promoted to an assistant librarian position.  She left her employment with the employer when she and her husband moved from Fairbanks in 1985.  The employee did not work at all from 1985 until she returned to Fairbanks and worked again for the employer in 1991.  A second surgery was performed in 1989 by Marc Asher, M.D., of Kansas City, Kansas.  The initial surgeries were not entirely successful. (Dr. Asher, November 12, 1990 letter).  Dr. Asher concluded:  


In my opinion she is totally disabled from performing her usual work activities as a librarian.  This requires frequent sitting and standing, some climbing, and repeated lifting of various amounts.  In my opinion she will not be able to do this either on a regular basis or a part time basis.  

(Id.)


On May 22, 1991, the employee was examined at the employer's request at the Virginia Mason Clinic in Seattle, Washington by Thomas E. Williamson-Kirkland, M.D., Chief of Physical Medicine and Rehabilitation, a physiatrist whose sub-specialty is in chronic pain problems.  Dr. Williamson-Kirkland's May 22, 1991 report provides in pertinent part:  


She says her usual activity in the day is to do the cooking, to do light cleaning, to walk about four miles which takes her an hour, and to go to the grocery store and almost nothing else.  


From what I can understand from her and from the written reports, the major focus here is a woman who has been supported by worker's comp medically for a long time and has not received any worker's compensation payments otherwise, at least not in a long time, and she is trying to open her claim to get a permanent disability rating that is extensive enough for her to essentially retire.  She is kind of ambivalent, however, because she wants to retire being much more active than she is now and if she is able to be more active then she is very likely able to work, certainly as a librarian's assistant.  


Dr. Williamson-Kirkland's impressions included:  


At this point in time it looks like she has had a good fusion across L4-5 and probably 5-1 and, from an exam standpoint, she actually looks excellent in that she has very little in the way of palpation pain.  She moves excellently and does very vigorous kinds of things with her back without pain behavior and even though she says she cannot sit for very long she can sit for 45 minutes without difficulty.  The major finding is that of what appears to be trochanteric tendinitis on the right side, very weak hip abductors and hip extensors, and a leftover area of dysesthetic sensation over her right buttocks secondary to superficial nerve damage during surgery.  At this point in time she is as disabled by her weakness and obesity and lack of vigor as anything else.  


Dr. Williamson-Kirkland concluded his report rating the employee with a 22% whole person permanent partial impairment (PPI) rating.  The employer has paid the employee PPI benefits based on this rating
.  


Also on May 22, 1991, Dr. Williamson-Kirkland approved a modified job analysis for the position of Library Assistant.  Dr. Williamson-Kirkland further modified the job analysis by limiting the employee's lifting to 20 pounds and no lifting from the floor until the employee was stronger.  During his October 18, 1991, deposition, Dr. Williamson-Kirkland testified:  "I expect if she does four miles of walking a day, which is pretty fast for an hour, does light housekeeping, she does a similar kind of thing that she would do than when she did librarian work."  


In a report dated May 21, 1991, Dr. Brown "strongly encourage[d] non-operative management of the employee's complaints."  A chart note dated June 18, 1991 indicates referral for a conditioning program as recommended by Dr. Williamson-Kirkland.  


The employee testified she did not work after leaving her position with the employer.  Further she testified she returned to Fairbanks in 1991.  On January 7, 1992, the employee was offered a modified position by employer's personnel officer, Anita Gallentine.  The letter provides:  


We have been working with both the physician and rehabilitation specialist in order to provide you with your pre-injury job of library assistant, pursuant to specific modifications outlined by the independent medical examiner.  According to the attached job analysis and letter by Pete Mihayl, vocational rehabilitation specialist, you are physically capable of performing the job of library assistant as specifically modified.  

(Anita Gallentine, January 7, 1992 letter).  


The employee testified she returned to work in the modified position in January of 1992.  Ronald Martin, the employee's immediate supervisor, testified that several items were purchased and the employee's work station was modified to accommodate the employee's physical requirements.  The employer purchased a "Genie Lift," a  load lifter, specially designed to take strain off backs for lifting items up to 200 pounds, for $725.00 (not including shipping).  In addition, the employer spent approximately $595.14 on other work station modifications for the employee.  The employee testified at the hearing that she never used the "Genie Lift."  


Mr. Martin testified he was "thrilled" to have the employee come to work, as her salary would not be drawn from his budget.  Mr. Martin described the employee's position as a computer intensive, sedentary position, where the employee was specifically restricted in the amounts and ranges she could lift.  The employee was not required to exceed her restrictions.   


On October 9, 1992, Ms. Gallentine wrote to the employee.  In pertinent part, the letter provides:  


   We are in receipt of you doctor's note stating that you may return to work for one half days on a trial basis.  Apparently, Dr. Pierson issued this note following his last note restricting you from work for 30 days time. . . . . 


   Following October 21, 1992, the School District will require that you be able to agree to work full days on a consistent basis at the sedentary job to which you were returned.  This job is within your physical capabilities.  The School District is willing to give you this two week period to allow you to "gentle" yourself back into your regular job with the School District.  Following that time if you are unable to bring yourself to work a full day on a consistent basis we will have to terminate your employment.  



A 1992 report (date indiscernible) from Dr. Brown notes the employee presented with increased pain complaints upon return to work.  Dr. Brown reviewed the employee's modified employment with her, and recommended a work hardening program.  The report also provides:  "I discussed the difference between subjective and objective findings, and the importance of conditioning exercises and keeping active.  She again states that she has tried performing the work, but is unable to do it."


The employee first presented to Roy S. Pierson, M.D., on June 1, 1992.  On July 28, 1992 the employee contacted Dr. Pierson by telephone.  Dr. Pierson's notation of the telephone conversation provides:  


She has questions regarding her Workman's Compensation claim and she requests that I have complete compliance with her attorney and requests a favorable evaluation of her disability rating.  She restates that because of her discomfort, she is unable to work at all and she further states that she wishes to settle this Workman's Compensation claim.  Her attorney will be contacting me. 


On October 29, 1992, Dr. Pierson wrote the following:


Mrs. Edith Tomany has been a patient of mine for several months now and has had trials of multiple conservative modalities of treatment, as well as a second trial of returning to work.  Since her return to work, she has had a dramatic increase in her symptoms of neck, back, chest and leg pain.  She is having a difficult time sleeping at night and a difficult time getting through the day.  It is my opinion that this trial of returning to work has been a failure.  It is my recommendation that Mrs. Tomany is [sic] allowed to retire for medical reasons at this time.  


Nonetheless, the employee remained at her position with the employer.  On November 13, 1992, Mr. Martin completed a performance evaluation report.  The employee's overall performance was rated "effective, meets standards."  The only area Mr. Martin felt the employee rated "not satisfactory" was attendance.  Mr. Martin commented:  "Edith's work attendance has been unsatisfactory due to the work-related injuries she suffered several years ago.  She was unable to work between April and October, but with her physician's permission, she has now resumed a regular work schedule."  In the "comments" section, Mr. Martin noted:  "I value Edith's contributions to our department, and sincerely hope that she is physically able to continue working here."  


The employee continued to work until she resigned on January 4, 1993.  Her resignation dated January 4, 1993 provides in full:  "Due to my on going physical condition and upon my physicians advise I am leaving my position as Library Assistant at the end of the work day of January 4, 1993."   The employee's separation questionnaire does not mention that she left her position because of physical limitations.  


During his December 7, 1995 deposition, the following exchanges occurred between Dr. Pierson and the employee's counsel: 


Q.
I guess my question is, do you believe she had the physical capacity to perform the tasks that were required of her in her job?  


A.
From time to time, she did.


. . . . 


Q.
Do you believe that she had -- that her physical condition prevented her from engaging in the tasks required of her as assistant librarian?


A.
Sometimes it did, but not always.


Q.
And so, she had the physical capability of performing the tasks required of her at least on occasion; is that correct?  


A.
Yes.


. . . . 


Q. 
So, you would say that just sedentary activity  of any type, whether it's household chores, cleaning, cooking, or working at the school district, she was incapable of that?  


A.
She had limitations in all those areas and she continues to have limitations in all those areas.


Q.
Okay.  And the basis for that opinion is the symptomology that she reported to you; is that correct?


A.
Yes.


Q.
And that finding or that opinion is not supported necessarily by the physical examination that you performed or any physical findings that you have detected in your treatment?  


A.
Other parts of the physical examination include MRI's, X-rays, nerve conduction studies and EMG's and there are some positive findings that she has definite pathology in her spine and she does have some neurological injury based on at least two EMG studies.  Those don't pinpoint her pathology, but they give objective indications that's she not necessarily malingering.



She was absolutely consistent through her entire time under my care with her symptoms.  And the exacerbations she received were usually related to some increase in activity or change in her physical environment.

(Dr. Pierson dep. at 37 - 39).


Q.
Well, as of September 14, 1995, in the condition that she presented to you the last time you saw her, was she physically capable that day of going in and performing sedentary work that day?  


A.
I believe so.


Q.
And has she -- on certain occasions that you have seen her, do you believe that she is -- some of the times that she has come in to see you, that she would be capable of that work on that day?  


A.
Some days.


Q.
And then, some days, I take it you believe she would not be capable?  


A.
Yes. I don't think she would be capable of consistently working at a 40-hour-a-week job even in the  -- even if the school district, the job that she had, which is a sedentary job, has minimum physical demands.  Was the option of part-time employment considered?


The employee now seeks an award of temporary total disability, an award of permanent total disability, ongoing medical coverage, and attorney's fees and costs associated with her claim.


FINDINGS OF FACT AND CONCLUSIONS OF LAW


AS 23.30.110(g) provides:  


An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require.  The place or places shall be reasonably convenient for the employee.  The physician or physicians as the employee, employer, or carrier may select and pay for may participate in an examination if the employee, employer, or carrier so requests. Proceedings shall be suspended and no compensation may be payable for a period during which the employee refuses to submit to examination.


8 AAC 45.090 provides:  


(a) The board will, in its discretion, direct an employee who was injured before July 1, 1988, to be examined by an independent medical examiner in accordance with  8 AAC 45.092, and direct the independent medical examiner to provide the board and the parties with a complete report of findings, opinions, and recommendations, whenever in the board's opinion



(1) a physician has not impartially estimated the degree of permanent impairment or the extent of temporary impairment, or has not rated the degree of permanent impairment in accordance with  8 AAC 45.122;



(2) contradictory medical evidence exists; or



(3) the employee's best interests require it.


(b) The board will charge the employer for the cost of an examination under this section.


(c) If an injury occurred before July 1, 1988, an examination requested by the employer not less than 14 days after the injury, and every 60 days after that, is presumed reasonable, unless the presumption is overcome by a preponderance of the evidence, and the employee shall submit to an examination by the employer's choice of physician without further request or order by the board. Unless medically appropriate to obtain new diagnostic data, the physician shall use existing diagnostic data to complete the examination.


(d) Regardless of the date of an employee's injury, the employer must



(1) give the employee and the employee's representative, if any, at least 10 days' notice of the examination scheduled by the employer;



(2) arrange, in advance of the examination date, for the employee's transportation expenses to the examination at no cost to the employee if the employee must travel more than 100 road miles for the examination or, if the employee cannot travel on a government‑maintained road to attend the examination, arrange for the transportation expenses by the most reasonable means of transportation; and



(3) arrange, in advance of the examination date, for the employee's room and board at no cost to the employee if the examination requires the employee to be away from home overnight.


(e) If the employer fails to give timely notice of the examination date or fails to arrange for room and board or transportation expenses in accordance with (d) of this section, and if the employee objects to attending the examination because the employer failed to comply with (d) of this section, the employer may not suspend benefits under AS 23.30.095(e). 


(f) If a physician examines an employee at the employer's request and if the employer objects to the board's consideration of the physician's report unless the physician is made available for cross‑examination, the phrase "furnished and paid for by the employer" in AS 23.30.095(e) includes paying in advance all the employee's costs for making the physician available for cross‑examination. 


AS 23.30.110(g) provides that we may, in our discretion, order an independent medical evaluation (IME) in cases with treatment or disability disputes at our discretion.  (Moore v. K & L Plumbing and Heating, AWCB Decision No. 95-0095 (April 10, 1995);  Gilmore v. Stanley Smith Security, AWCB Decision No. 92-0203 (August 19, 1992)).  In the case before us the parties have presented voluminous records regarding the employee's disability.  We find the testimony of Drs. Pierson and Williamson-Kirkland are contradictory regarding the employee's disability.  Further, we find the employee's best interests mandate an IME.  Accordingly, we conclude an IME is appropriate. 


To avoid delay, we refer this matter to the attention of the Workers' Compensation Officer Cathy Gaal in Anchorage.  We give each party an opportunity to submit the names, addresses, and credentials of three orthopedic specialists to perform this examination.  We note 8 AAC 45.090(a) provides the independent examiner should be from our list of physicians maintained under 8 AAC 45.092.  We direct the parties to submit their lists within 21 days of the date of this decision.  If the parties wish, they may also submit a list of no more than ten questions they would like us to consider asking the independent examiner.  The requested information should be directed to Ms. Gaal in our Anchorage office.

  
We further direct the employer to make two copies of all the medical reports in its possession related to this case.  The copies are to be placed in two bound volumes in chronological order, from oldest to newest, each page numbered consecutively.  


Within 21 days after the date of this decision, the employer must serve the copies upon the employee's attorney.  The employee and her attorney must review the copies of the medical records within 14 days after being served.  The employee and her attorney must make sure all medical reports have been copied.  Within ten days after the employee and her attorney were served with copies of the medical records, the employee and her attorney must file the medical records with us together with an affidavit that they have reviewed the copies and they are complete.


After receiving the copies of the medical records, we will send the copies together with a copy of this decision to the physician we select to perform the review.  We will not necessarily limit ourselves to the list of physicians the parties have submitted.  Nor will we limit ourselves to the proposed questions submitted by the parties.  We will look to the lists and questions for guidance.  


We will retain jurisdiction over the employee's claim pending receipt of the IME report.  


ORDER

The employee shall submit to a medical examination in accordance with this decision.  The parties shall proceed in accordance with this interlocutory decision and order.  


Dated at Anchorage, Alaska this 12th day of January, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl L. Jacquot            


Darryl L. Jacquot, 



Designated Chairman



 /s/ Ray Kimberlin                


Ray Kimberlin, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Edith I. Tomany, employee / applicant; v. Fairbanks North Star Borough School District (Self-Insured), employer / defendant; Case No. 8100817; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 12th day of January,  1996.

                             _________________________________

                             Mary E. Malette, Clerk
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     �For a factual summary of the employee's 1976 injuries, we refer Tomany I.  


     �There is no current issue as to the propriety of this rating. 


     �If copies of the medical record prepared by the employer are not complete when reviewed, the employee must supplement the medical records.  The supplemental medical records must be placed in two bound volumes with the pages numbered consecutively.  The employee shall file the supplemental medical records in two bound volumes with us and serve a copy upon the employer.  





