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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

BARRY BUSWELL,




)








)




Employee,


)




  Respondent,

)









)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9205385

NEW HOPE MINISTRIES,


)


(Uninsured)




)








)
AWCB Decision No. 96-0012




Employer,


)




  Petitioner,

)
Filed with AWCB, Anchorage








)
   January 12, 1996

        and




)








)

ANCHORAGE RESCUE MISSION,

)








)

                Employer,

)




   Petitioner,

)








)

CIGNA/INA/ALPAC CO.,


)








)




Insurer,


)




  Petitioner,

)








)

        and




)








)

RODGER ANDERSON,



)

(Uninsured)




)








)

                Employer,

)




   Petitioner,

)








)

 __________________________________)


We heard New Hope Ministries', Anchorage Rescue Mission's and Rodger Anderson's petition to dismiss the employee's claim on December 14, 1995.  The employee appeared telephonically for his testimony only, and was represented by attorney William Soule.  Attorney James Hutchins represents Anchorage Rescue Mission.  Attorney Sean Parnell represents New Hope Ministries and Rodger Anderson.  The record closed at the conclusion of the hearing.


ISSUES

1. Whether Anchorage Rescue Mission employed the employee at the time of the employee's injury.


2. Whether New Hope Ministries employed the employee at the time of the employee's injury.


3. Whether Rodger Anderson employed the employee at the time of the employee's injury.


4. Whether the employee was "transient help," and therefore, not covered by the Alaska Workers' Compensation Act.


SUMMARY OF THE EVIDENCE

On April 27, 1992 the employee filed a Report of Injury with New Hope Ministries (New Hope) stating the employee suffered a work-related injury on March 30, 1992.  The employee filed an Application for Adjustment of Claim against New Hope on April 27, 1992, and Rodger Anderson on April 8, 1992.   On May 21, 1992 he filed a petition to join Rodger Anderson, Larry Bernier, Anchorage Rescue Mission (Rescue Mission), and Cigna (Rescue Mission's workers' compensation insurer),  as parties to the claim.  On November 17, 1995, a previous panel joined Anderson, Rescue Mission and Cigna to this claim in Buswell v. New Hope Ministries, AWCB Decision No. 95-0320 (November 17, 1995).  That panel denied the employee's petition to join Bernier.


On September 19, 1995 Rescue Mission and Cigna filed a petition to dismiss all claims against them "on the grounds that Barry Buswell has never been an employee of Anchorage Rescue Mission."  On September 25, 1995, New Hope Ministries Inc. and Rodger Anderson filed a joint petition to dismiss all claims against them "on the grounds that Barry Buswell has never been employed by either."  We held the December 14, 1995 hearing to determine these petitions. 


The employee testified at the hearing and in his August 23, 1993 deposition to the following summarized facts: 


1. In March of 1992 the employee was working for Restaurant Savers (RS) on an "on call" basis.
   While the employee was working, Rodger Anderson came to RS to buy equipment, which the employee proceeded to load.  Anderson did not tell the employee who the restaurant equipment was for, only that it was for a facility in Palmer.  When Anderson learned the employee was then residing at Rescue Mission, he explained he was the president of Rescue Mission's board of directors.  Anderson gave the employee his card, which reflected that position.  Anderson asked the employee a number of questions regarding his background.  


2. A few days later, on March 28, 1992, while the employee was staying at the Rescue Mission, Anderson contacted the employee and invited him into the boardroom/office of Rescue Mission for a talk.  At that time, Anderson handed the employee another business card, which stated Anderson was the president of New Hope Ministries (New Hope).  


3. Anderson told the employee about a rehabilitation facility in Palmer.  That facility would provide vocational and technical training in restaurant management, culinary skills, and automotive and small engine repair.


4. The employee told Anderson more about his background. The employee had worked approximately nine summers in the building and construction industry in entry level positions. He was also experienced in automotive repair.  


5. The employee was under the impression that the meeting at Rescue Mission was a job interview and he was being hired as an employee.  Anderson described the renovations that were being done in Palmer and the need for a man familiar with construction.  After construction was completed, Anderson said, a person with automotive repair skills would be needed.  Since Anderson did not specifically say what organization or who was doing the construction and starting the program in Palmer, but instead used pronouns, the employee assumed Anderson was referring to Rescue Mission.  


6. Anderson then took the employee with him to shop for a truck before going to the Palmer facility.  The employee thought Anderson was using the employee's automotive experience during the buying process.  During the drive, Anderson told the employee he would be paying the employee $6.00 to $7.00 per hour on a weekly basis and room and board.  


7. When Anderson and the employee arrived at the Palmer facility, Anderson introduced the employee to Larry Bernier, who was residing on the site with his wife.  Anderson told Bernier he wanted the employee "for the job."  Bernier requested references. 


8.  The next day, the employee was again taken to the Palmer facility.  Arrangements were made for the employee to stay there on a permanent basis.  Meals were to be provided.


9. Because of Anderson's vagueness and use of pronouns such as "we", it was unclear who his employer was.


10. On March 30, 1992 Bernier and the employee commenced work on the basement.  Bernier told the employee what to do and provided him with tools.  The employee testified he did not think of himself as a volunteer, independent contractor or self-employed.  While working, no one referred to him as a volunteer.  


11. In the afternoon of March 30, 1992,  the employee injured his eye while working.  Bernier brought him to the emergency room at Valley Hospital in Palmer.  Because the employee's injury required more sophisticated medical facilities, Bernier drove the employee to Humana hospital in Anchorage, where they were met by Anderson.


12. While being admitted, a hospital staff member asked if the injury was work-related.  The employee said it was, but Bernier and Anderson interrupted, saying the employee was merely a volunteer.  Anderson told the hospital staff he would pay all the employee's medical bills.  The employee explained he had patches over both eyes during most of the admitting process, so he could not see what was happening.


13. After being released from Humana, the employee returned to the Palmer facility for recovery.  The employee understood that process would take twelve to sixteen weeks.  During the employee's recovery, Anderson told the employee Rescue Mission would pay the medical costs.   


14. The employee's ophthalmologist gave the employee a form to report a work-related injury.  When the employee tried to give the form to Bernier, he refused to take it.  Bernier then called Anderson.  Then Bernier told the employee Anderson wanted him to vacate the premises and stay at Rescue Mission.  The employee stayed at Rescue Mission the following three months during the recovery process.  


The admissions report from the Palmer hospital indicates the employee's employer was New Hope Ministries. (December 14, 1995 hearing exhibit 2). Another form indicates "Roger Anderson - New Hope Ministries" to be the employer.  (December 14, 1995 hearing exhibit 1).  


Following the employee's testimony, Larry Bernier testified telephonically.  He testified as follows: 


1. Anderson hired a crew of men from Rescue Mission to work on the renovation project in Palmer on three or four occasions.   Bernier knew Anderson paid these men.  At one time, Anderson gave Bernier money to give the men once the project was completed.  Bernier was a volunteer of New Hope, not an employee.  He did not have authority to hire employees for New Hope. 


2. When Anderson brought the employee to the Palmer facility, Bernier asked for references.  Bernier had planned to check the references on Monday, but did not because that was the day the employee was injured.  Bernier thought Anderson had brought the employee to the Palmer facility as a volunteer.


Rodger Anderson also testified at the hearing.  He recounted the following:


1. Anderson had been on the board of directors at Rescue Mission for five years prior to March of 1992.  Rescue Mission is a shelter for the homeless in Anchorage.  Rescue Mission owned 80 acres of land in Palmer, which  Anderson wanted to buy.  He wanted to open a rehabilitation center on this land and planned to have Bernier run the facility, which was to be called New Hope Ministries (New Hope).  Anderson was to be the president of New Hope.


2. When Anderson met the employee at RS, he informed the employee he was president of Rescue Mission.  The employee told Anderson he wanted to get out of town for a while; particularly, he wanted to get out of Rescue Mission.  Anderson said he might be able to stay at a facility in Palmer, but first would have to get approval from Larry Bernier and Steve Cavanaugh, who were volunteers at the facility.


3.  On March 28, 1992, approximately 3 days before the injury, Anderson met with the employee and told him the Palmer facility needed much service and maintenance work before a rehabilitation program could be started.   Anderson then took the employee to Palmer.  They did not talk about wages or hours at any time.


4. When they arrived at the Palmer facility, they met with Bernier and his wife.  At that time, Bernier said: "Join the crowd, we're volunteers too."   


5. They stayed only for an hour, then drove back to Anchorage.  Anderson drove the employee to some property near the airport where the employee had stashed two duffel bags of his belongings.  Anderson then drove the employee to Rescue Mission for the evening. 


6. The next day, March 29, 1992, Anderson returned to the Palmer facility with the employee.  He left the employee at that facility for the night. 


7. At no time did Anderson state the employee was a paid employee of Anderson, Rescue Mission or New Hope.  Anderson wanted to let the employee stay at the Palmer facility for a few days to "get out of town and away from Rescue Mission."   


8. On March 30, 1992 Anderson received a call from Bernier. Bernier told him about the employee's injury that day.  Anderson met the employee and Bernier at the Humana emergency room.


9.  A day or two after the injury, Anderson learned the employee wanted wages for the work he had performed.  Anderson informed Buswell he was not a paid employee.    


10. Anderson called the employee's doctor, only to ask who was going to pay the bill.  Anderson never offered to pay any medical bills himself.  


11. New Hope was not incorporated at the date of the employee's injury.  New Hope only achieved its' corporate status on April 1, 1992, the day after the employee's injury.  As proof, Anderson displayed the Certificate of Incorporation for New Hope.  (December 14, 1995 hearing exhibit 3).


12.  The renovations at the Palmer facility began in February of 1992.  Anderson hired a few crews from Rescue Mission as day laborers to help with renovations of that facility.  Anderson paid these crews himself.  


13. Anderson provided Bernier with money for food.  When the employee stayed at the Palmer facility, Bernier provided him with food which was bought with the money from Anderson.  


14.  Rescue Mission never did sell the property in Palmer to either Anderson or New Hope.  


Donald Bettis testified at his August 24, 1995 deposition as follows:


1. Bettis is the executive director for Rescue Mission.  He has held that position since 1991. (Bettis dep. at 5).  Rescue Mission is a temporary shelter for the homeless in Anchorage. (Id. at 7).  


2. Rescue Mission has a board of directors, which deals with the finances and sets the policy of Rescue Mission, but the board is not involved in the day-to-day operations. (Id.). Anderson, as president of the board of directors, does not have authority to make unilateral decisions on behalf of Rescue Mission, nor does he have the authority to hire or fire Rescue Mission employees. (Id. at 34). 


3.   Bettis does all the other hiring for Rescue Mission.  He never hired the employee to work for Rescue Mission.  (Id. at 34).


4. Rescue Mission owned the 80 acres of property where the Palmer facility was located.  (Id. at 24).  Rescue Mission planned to sell that property to Anderson, acting for New Hope.  While Rescue Mission and Anderson were still discussing the terms of the sale of the Palmer property, Rescue Mission allowed Anderson to begin cleaning and getting the building on the property ready for use.  


5. Employers often come to Rescue Mission searching for day laborers.  


The employee argues he was an employee of either Rescue Mission, New Hope, or Anderson.  He was an employee of Rescue Mission because the president of the board of directors at Rescue Mission interviewed and hired him on Rescue Mission property.  Under the circumstances of Anderson's implied or apparent authority, the employee reasonably believed he was hired as an employee by Rescue Mission.  If Rescue Mission is not the employer, Anderson should be considered the employer.  Anderson made the offer of hire to the employee.  If Anderson is not held to be the employer, then New Hope should be held liable.  Anderson held himself out as the president of New Hope, and New Hope was the entitity that received the benefit of the employee's services.  


Rescue Mission argues there was never an expressed or implied contract between it and the employee.  New Hope argues since it did not exist at the date of the injury, the employee could not have been its employee.  Anderson argues no contract of employment existed between Anderson, individually, and the employee.   New Hope and Anderson both argue the employee was "transient help," and therefore, not covered under the Alaska Workers' Compensation Act.   


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.120(a) provides in part:  "In a proceeding for the en​forcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provi​sions of the chapter. . . ."   


AS 23.30.265 provides in part:


(12) "employee" means an employee employed by an employer as defined in (13) of this section;


(13) "employer" means the state or its political subdivision or a person employing one or more persons in connection with a business or industry coming within the scope of this chapter and carried on in this state.

See also 8 AAC 45.890.


Before an employee/employer relationship arises for the purpose of workers' compensation, an express or implied contract of employment must exist.  Alaska Pulp Corp. v. United Paperworkers Intern. Union 791 P.2d 1008  (Alaska 1990)  (citing  Childs v. Kalgin Island Lodge, 779 P.2d 310, 313 (Alaska 1989)). The formation of an express contract requires four elements: an offer encompassing its essential terms, an unequivocal acceptance of the terms by the offeree, consideration and an intent to be bound. Id. See also Hall v. Add‑Ventures, Ltd., 695 P.2d 1081, 1087 n. 9 (Alaska 1985).  An implied contract is formed by a relation resulting from "the manifestation of consent by one party to another that the other shall act on his behalf and subject to his control, and consent by the other so to act." Childs, 779 P.2d at 314 (citing 9 W. Jaeger, Willston on Contracts sec. 1012, at 4-5 (3d ed. 1967)(quoting Zehr v. Wardall, 134 P.2d 805 (6th Cir. 1943)).  


A volunteer position, standing alone, does not necessarily establish an employee/employer relationship for the purposes of the Act. Childs v. Kalgin Island Lodge, 779 P.2d at 313.  See also City of Seward v. Wisdom, 413 P.2d 931 (Alaska 1966).

1. Whether Rescue Mission was the Employee's Employer.


We find, based on the employee's testimony, that he has met the presumption of compensability that Rescue Mission was his employer.  We find, based on the testimony of Bettis and Anderson, that Rescue Mission has overcome that presumption with substantial evidence.  Therefore, the presumption drops out and the employee must prove his relationship of employment with Rescue Mission by a preponderance of the evidence. 


We find the employee has failed to prove the formation of an express contract of employment with Rescue Mission by a preponderance of the evidence.  An express contract must meet all the essential elements as set forth in Childs.  


"Consideration" is one of these elements.  We find the employee has failed to prove Rescue Mission had any plan to pay the employee for his work at the Palmer facility.  There is no evidence the board of directors discussed such an expense.  Bettis, the executive director of Rescue Mission, indicated he did not anticipate such expense.  In contrast, all evidence indicates Anderson, personally, was paying workers to work at the Palmer facility.  


"An offer encompassing its essential terms" is another element.  The name of the particular parties to the contract is an essential term of an employment contract.  The employee stated himself, that it was unclear who or what organization offered him employment.  Because of this lack of clarity, we find the employee has failed to prove there was an offer by Rescue Mission encompassing its essential terms.  


Assuming the presumption is raised and overcome, we find the employee has also failed to prove the formation of an implied contract of employment with Rescue Mission by a preponderance of the evidence.  The employee was not acting on Rescue Mission's behalf when he was working at the Palmer facility. His work was for the benefit of Anderson and New Hope.  Furthermore, Rescue Mission had no control over the employee's activities at the time of injury.  The employee was working under Bernier, who had no affiliation with Rescue Mission.  Furthermore, there is no evidence he worked at the Palmer facility with the consent of Rescue Mission.  Accordingly, Rescue Mission's petition to dismiss the employee's claim against it is granted.

2. Whether New Hope was the Employee's Employer.


Upon the issuance of the certificate of incorporation, the corporation existence begins.  AS 10.20.161  Because the Commissioner of Commerce and Economic Development for the State of Alaska did not issue the certificate of incorporation until April 1, 1992, we find New Hope did not exist at the time of the employee's injury.  Because New Hope did not exist at the time of the employee's injury, we find it could not be a party to an employment contract with the employee.  Because New Hope could not be a party to an employment contract with the employee, we find the employee has failed to meet the presumption.  Therefore, we find New Hope was not an employer of the employee and it's petition to dismiss his claim against it is granted.

3. Whether Rodger Anderson was the Employee's Employer.


A "promoter" is a person acting on behalf of a corporation not yet formed.  Coopers & Lybrand v. Fox, 758 P.2d 683 (Colo. App. 1988). Where a corporation is contemplated but has not yet been organized at the time when a promoter makes a contract for the benefit of the contemplated corporation, the promoter is personally liable on it, even though the contract will also benefit the future corporation. The promoter remains liable for that contract, even after the formation of the corporation.  Goodman v. Darden, Doman & Stafford Assoc., 670 P.2d 648 (Wash. 1983); See also Jacobson v. Stern, 605 P.2d 198 (Nev. 1980); Malisewski v. Singer, 598 P.2d 1014 (Ariz. App. 1979). 


An employment contract is not necessary if the employee was working under the "tryout exception" to the general rule.  When an employer exposes potential employees to risks inherent in a tryout period and the applicant is under his direction or control, any injury resulting during such a period is compensable as a matter of law. Childs v. Kalgin Island Lodge, 779 P.2d at 315.


We find Anderson to be a "promoter" of New Hope.  When he was working to clean up the Palmer facility, he was doing that to promote the future of New Hope.  When he requested the employee's assistance, we find it was also to promote the future of New Hope.  Therefore, we find Anderson to be a "promoter" of New Hope during his interactions with the employee.


We find, based on the employee's testimony, that he has met the presumption of compensability.  We find, based on the testimony of Bernier and Anderson, that Anderson has overcome that presumption.  Therefore, the presumption drops out and employee must prove his relationship of employment with Anderson by a preponderance of the evidence. 


We find the employee has proven by a preponderance of the evidence that he meets the "tryout exception" to the general contract rule as defined in Childs.  Therefore, we find the employee has adequately proven by a preponderance of the evidence the existence of  a contract of employment with Anderson either personally or as a "promoter" of New Hope.  The employee was renovating the Palmer facility on behalf of Anderson and the future corporation, New Hope.   His injury directly flowed from the employment activities and conditions.  In addition, the employee was subject to the control of Anderson, through Bernier's supervision.


Furthermore, Bernier would not have intended to check references in a few days had he expected the employee to be present for only that length of time.  Moreover, we find the act of checking references indicates a period of tryout: Anderson could have decided to dismiss the employee if the references were negative. 


We place less weight on Anderson's testimony indicating the employee's stay at the Palmer facility was on a volunteer basis and only for a short while. Anderson knew the employee was homeless, and without money, and therefore, not in a position to work for no compensation.  Anderson also knew the employee had a paying position with another employee, RS, which he would have to give up to work at the Palmer facility. In addition, Anderson assisted the employee in obtaining all his belongings, indicating his stay at the Palmer facility would be indefinite. 


Based on the foregoing, we find a "tryout period" of employment existed.  Therefore we conclude Anderson was the employee's employer when he was injured on March 30, 1992.  

4. Whether the Employee was "Transient Help," and therefore, not covered by the Alaska Workers' Compensation Act.


AS 23.30.230(a) excludes transient help from coverage under the Alaska Workers' Compensation Act.  "`Transient help' means a person who does not have a permanent work residence and who performs work which is not an integral part of the regular business of the beneficiary of the work." 8 AAC 45.900(a)(2).  


We find the Palmer facility to be the employee's permanent work residence under 8 AAC 45.900(a).  Anderson gave every indication to the employee that his stay at that facility would be indefinite.  Anderson assisted the employee with obtaining his property, indicating the employee would need his belongings for a long period.  Anderson allowed the employee to stay overnight at the Palmer facility, unlike the transient day laborers he had hired in the past.  Furthermore, Bernier requested references from the employee, admitting he was going to call them a few days later.  Such a intention would not be necessary if the employee was only staying for a few days.  


Furthermore, although the employee was actually refurbishing a facility at the time of his injury, the employee believed he was actually hired for his skills in automotive repair, one of the two programs planned for training in the facility. We find his work was an integral part of the business.  Based on the foregoing, we find the employee was not "transient help."  


ORDER

1. The petitions of Anchorage Rescue Mission and New Home Ministries are granted and they are dismissed from this claim.


2. Rodger Anderson was the employer of the employee at the time of the employee's March 30, 1992 injury.


Dated at Anchorage, Alaska this 12th day of January, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna                


Patricia Huna, 



Designated Chairman



 /s/ S.T. Hagedorn                


S.T. Hagedorn, Member



 /s/ Darrell Smith                


Darrell Smith, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Barry Buswell, employee / applicant; v. New Hope Ministry, employer, Anchorage Rescue Mission, employer; CIGNA/INA/ALPAC Co., insurer; and Rodger Anderson, employer/ defendants; Case No. 9205385; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 12th day of January, 1996.



Brady D. Jackson, III, Clerk
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     �RS refurbishes used restaurant equipment and sells it. 





