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AWCB CASE No. 9224263

UNITED PARCEL SERVICE,


)









)
AWCB Decision No.96-0016




Employer,


)








)
Filed with AWCB, Anchorage



and




)
   January 16, 1996








)

LIBERTY MUTUAL INSURANCE CO.,

)








)




Insurer,


)




  Petitioners.

)

___________________________________)


This matter was heard on December 15, 1995, in Anchorage, Alaska.  The employee was present and represented himself.  The employer and its insurer were represented by John A. Murray, their claims adjuster.  The record closed at the conclusion of the hearing.


ISSUE

Whether the Reemployment Benefits Administrator (RBA) Designee abused her discretion in finding the existence of a "unusual and extenuating circumstance" under AS 23.30.041(c).


SUMMARY OF THE EVIDENCE

It is undisputed that the employee suffered injuries to his back and abdominal area while working for the employer on November 9, 1992.  At the time of injury, the employee was working as a heavy duty mechanic.  The employer accepted his claim and starting paying him benefits.


On November 17, 1992, the employee started treating with Stephen S. Tower, M.D.  The doctor diagnosed "Acute low back sprain, question of right inguinal hernia."  Dr. Tower prescribed physical therapy a couple of times a week for three weeks.  He hoped the employee could be released for light duty by that time.  (Dr. Tower's reported dated 11/17/92).


After undergoing a couple of months in a work-hardening program, the employee saw Dr. Tower again on February 11, 1993.  The doctor's report of that date states, "His usual job description as a heavy mechanic requires that he have no limitations.  I think he would benefit from a continued two weeks further of aggressive work-hardening, at which point I think he can be released without reservations." 


In a report dated April 29, 1993, Dr. Tower commented:


I feel comfortable that he could be released to any position.  He is looking, has multiple applications at present.  I did counsel him that this can be a recurrent problem and I think his best chance to avoid recurrence is continuing with his fitness program.  He is very aware of body mechanics by watching him move about the room and I think he will do well.  I did give him a renewal for his Alaska Club membership for an additional six months as this part of the original plan.


In response to several questions asked by Mr. Murray in a letter dated February 2, 1995, Dr. Tower responded:


[G]iven your first question, I think the patient's present symptoms are more related to his November 9, 1992 injury rather than to his new employment, as his new employment is not particularly demanding of his back.  As to question number two, I do not think his condition has been worsened as a result of his new employment.


In a report dated June 30, 1995, Dr. Tower stated:


Mr. Dana is in largely for counseling session.  He mainly wants to know what his vocational prospects are.  He is doing well in his present position, which involves intermittent truck driving but no heavy labor.  This has been considerably kinder to his low back than his previous position of heavy equipment mechanic but the job satisfaction is not as high and is not as challenging to him and it is not making use of his prior extensive training.  He wants to know what his chances of thriving would be if he returned to heavy equipment mechanic work.  I counseled him that I do not think there is a specific way to know without him trying it.  However, I think he would be taking a significant risk of re-injury if he did do it, but that was largely his decision.


I encouraged him to get into contact with the vocational rehabilitation people at the state so they can counsel him on what is available.  Perhaps with minimal retraining that would make use of his aptitudes and previous training.


On September 8, 1995, the employee filed a request for an  eligibility evaluation for reemployment benefits.  He also filed  a written statement explaining the unusual and extenuating circumstances that prevented him from filing his request within 90 days after giving his employer notice of his injury.  This statement read:  "In the first 90 days after my injury, I was unaware that I would have a permanent impairment and not be able to return to my job at the time of injury."


In a letter dated October 6, 1995, the RBA Designee advised the employee that she had determined that he was eligible for reemployment benefits under AS 23.30.041.  She stated:  "The first indication that I could find in your file, of a need for rehabilitation, was Dr. Tower's June 30, 1995 report.  Therefore, I determine that this situation created an unusual and extenuating circumstance that prevented you from timely filing for benefits."


On October 19, 1995, the employer filed a petition requesting review of the RBA Designee's October 6, 1995 eligibility determination.


At the hearing, the employee testified that he did not have any knowledge or suspicion that he might not be able to return to the job at time of injury until he discussed the matter with Dr. Tower on June 30, 1995.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.041(d) provides in part:


Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings . . . . Within 14 days after receipt of the report from the rehabilitation specialists, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110 . . . . The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part. (Emphasis added).


In Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985), the Alaska Supreme Court stated, "This court has explained abuse of discretion as issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.' [footnote omitted].  Tobeluk v. Lind, 589 P.2d 873, 878 [Alaska 1979]."  The court has also stated that abuse of discretion exists only when the court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."  Brown v. State, 563 P.2d 275, 279 (Alaska 1977).  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion. We have held that misapplication of the law is an abuse of discretion.  Binder v. Fairbanks Historical Preservation Foundation, AWCB Decision No. 91-0392 (December 11, 1991).  


As 23.30.041(c) provides in part:


If an employee suffers a compensable injury that may permanently preclude an employee's return to the employee's occupation at the time of injury, the employee or the employer may request an eligibility evaluation for reemployment benefits.  The employee shall request an eligibility evaluation within 90 days after the employee gives the employer notice of injury unless the administrator determines that the employee has an unusual and extenuating circumstance that prevents the employee from making a timely request. . . .


The employer contends that the RBA Designee abused her discretion in finding that the employee did not know that he could not return to his work at the time of injury until June 30, 1995.  It asserts that he had such knowledge on February 11, 1993, April 29, 1993 and February 2, 1995, as reflected in the reports of Dr. Tower on those dates.  Because the employee did not request an eligibility evaluation until September 8, 1995, the employer argues that he did not timely file his request for an eligibility evaluation. 


In Waters v. Grace Drilling, AWCB Decision No. 95-0046 (February 17, 1995), we quoted and adopted the following analysis utilized by another panel in Harsen v. B&B Farms, AWCB Decision No. 94-0253 (September 30, 1994):



We find the 90-day period for requesting an eligibility evaluation begins to run when the employee knew or should have known that he might not be able to return to the work he was doing at the time of injury.  The language of AS 23.30.041(c) does not contemplate that a request for an eligibility evaluation can only be filed in those circumstance where the employee is permanently precluded from returning to the job held at the time of a injury.  Instead, subsection 41(c) states that a request for an eligibility evaluation shall be filed when a compensable injury "may permanently preclude" an employee from returning to the job held at the time of injury. Thus, the possibility that the employee might not be able to return to work is sufficient to trigger the 90-day period for requesting an eligibility evaluation under AS 23.30.041(c).

(Id. at 10; Emphasis in original).


Contrary to the employer's contentions, we find nothing from reviewing Dr. Tower's reports of February 11, 1993, April 29, 1993, and February 2, 1995, that would possibly suggest that the employee knew or should have known that he might not be able to return to the work he was doing at the time of injury.  These reports, in fact, strongly indicate quite the opposite.  We find, as did the RBA Designee, that the proper date of such requisite knowledge was June 30, 1995, when the doctor and the employee specifically discussed the matter of the employee's possible need for rehabilitation.  At that time Dr. Tower advised the employee that if returned to his former heavy duty work, he would be taking a "significant risk of re-injury."  Based on these facts, we conclude the RBA Designee correctly found that the existence of a "unusual and extenuating circumstance" under AS 23.30.041(c), and, as such, she did not abuse her discretion.   


ORDER

1.  The RBA Designee eligibility determination is affirmed.


2.  The employer's petition is denied and dismissed.


Dated at Anchorage, Alaska this 16th day of January, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Russel E. Mulder             


Russell E. Mulder, 



Designated Chairman



 /s/ S.T. Hagedorn                


S.T. Hagedorn, Member



 /s/ Darrell F. Smith             


Darrell  F. Smith, Member


If compensation is payable under the terms of this decision, it due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Richard K. Dana, employee / applicant; v. United Parcel Service, employer; and Liberty Mutual Insurance Co., insurer / defendants; Case No.9224263; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 16th day of January, 1996.

                             _________________________________

                             Brady  D Jackson III, Clerk
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