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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ARTHUR R. SHORT,



)








)
SUPPLEMENTARY ORDER




Employee,


)
DECLARING DEFAULT AND








)
DECISION AND ORDER



v.




)








)
AWCB CASE Nos.
9329066

JOHN CABOT TRADING CO.,


)



9126488








)





Employer,


)
AWCB Decision No.96-0020








)



and




)
Filed with AWCB Anchorage








)
   January 17, 1996

ALASKA NATIONAL INSURANCE,

)








)




Insurer,


)




  Petitioners,

)








)



and




)








)

KEENER PACKING COMPANY, INC.,

)

(Uninsured)




)




Employer,


)




  Defendant.

)

___________________________________)


This application for a default order was heard in Anchorage, Alaska on January 3, 1996.  The employee was not present but was represented by Michael Jensen.  John Cabot Trading Co. and its insurer (Cabot) were represented by attorney Trena Heikes.  Keener Packing Company, Inc. (Keener) was not present.  We closed the record at the conclusion of the hearing.


ISSUE

Whether to grant Cabot's request to issue a default order against Keener.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. NOTICE

8 AAC 45.070(f) states:


If the board finds that a party was served with notice of hearing and is not present at the hearing, the board will, in its discretion, and in the following order of priority,



(1) proceed with the hearing in the party's absence and, after taking evidence, decide the issues in the application or petition.

See also 23.30.110.


We reviewed the pleadings and hearing notice documents in the record and concluded the employer had been served with proper notice.  We decided to proceed with the scheduled hearing under 8 AAC 45.070(f)(1).  

II. DEFAULT

AS 23.30.170 states:


(a)  In case of default by the employer in the payment of compensation due under an award of compensation for a period of 30 days after the compensation is due, the person to whom the compensation is payable may, within one year after the default, apply to the board making the compensation order for a supplementary order declaring the amount of the default.  After investigation, notice, and hearing, as provided in AS 23.30.110, the board shall make a supplementary order declaring the amount of the default.  The order shall be filed in the same manner as the compensation order.


(b)  If the payment in default is an installment of the award, the board may, in its discretion, declare the whole of the award as the amount in default.  The applicant may file a certified copy of the supplementary order with the clerk of the superior court.  The supplementary order is final.  The court shall, upon the filing of the copy, enter judgment for the amount declared in default by the supplementary order if it is in accordance with law.  Any time after a supplementary order by the board, the attorney general, when requested to do so by the commissioner, shall take appropriate action to assure collection of the defaulted payments.


(c)  Review of the judgment may be had as in a civil action for damages.  Final proceedings to execute the judgment may be had by a writ of execution.  The court shall modify the judgment to conform to a later compensation order upon presentation of a certified copy of it to the court.


In Arthur Short v. John Cabot Trading Co. et.al., AWCB Decision No. 95-0197 (July 28, 1995), we ordered Keener to pay Cabot $29,671.37 to reimburse Cabot's insurer for attorney's fees it incurred defending liability under the "last injurious exposure" rule.  See also, Short v. John Cabot Trading Co., et al., AWCB Decision No. 95-0065 (March 7, 1995) and Short v. John Cabot Trading Co., et al., AWCB Decision No. 95-0090 (April 5, 1995).  


We find, based on attorney Heikes' January 3, 1996 testimony that Keener has failed to pay the amounts awarded on July 28, 1995 (AWCB Decision No. 95-0197).  Therefore, the employer is found in default of $29,671.37.


At the January 3, 1996 hearing, attorney Heikes requested we certify an award of attorney's fees the petitioners incurred after our July 28, 1995 ruling.  However, the petitioners must first file an appropriate request for these fees.  Then, Keener must be given an opportunity to respond.  We can then decide whether to award the fees.  Further, AS 23.30.170 requires investigation, notice and hearing prior to our issuing a supplemental order of default
.


ORDER

Keener Packing Company, Inc. is in default of $29,671.37 to Cabot's insurer pursuant to AS 23.30.170 and this decision.


Dated at Anchorage, Alaska this 17th day of January, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Darryl Jacquot              


Darryl L. Jacquot, 



Designated Chairman



 /s/ S.T. Hagedorn                


S. T. Hagedorn, Member



 /s/ Harriet Lawlor               


Harriet Lawlor, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Arthur R. Short, employee; v. John Cabot Trading Co., employer; and Alaska National Insurance Co., insurer / petitioners; and Keener Packing Company (Uninsured) / defendant; Case Nos. 9329066 & 9126488; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 17th day of January, 1996.

                             _________________________________

                             Mary E. Malette, Clerk
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After the hearing on Janaury 3, 1996, and in accordance with the decision and order of the Board on this matter, the Board finds Keener Packing company, Inc. in default to John Cabot Trading Co. in the amount of $29,671.37.


Dated at Anchorage, Alaska this 17th day of January, 1996.




ALASKA WORKERS' COMPENSATION BOARD




 /s/ Darryl Jacquot              



Darryl L. Jacquot, 




Designated Chairman




 /s/ S.T. Hagedorn                



S. T. Hagedorn, Member




 /s/ Harriet Lawlor               



Harriet Lawlor, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Arthur R. Short, employee; v. John Cabot Trading Co., employer; and Alaska National Insurance Co., insurer / petitioners; and Keener Packing Company (Uninsured) / defendant; Case Nos. 9329066 & 9126488; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 17th day of January, 1996.

                             _________________________________

                             Mary E. Malette, Clerk

SNO

�








     �We share the petitioners' frustration that they must file additional pleadings and give Keener the opportunity to be heard on their request for fees, particularly given the probability Keener will not respond to the request or notice of a subsequent hearing.  Nonetheless, due process requires such a procedure.  





