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HENRY L. BRENDIBLE,
)


)

                Employee,
)

                  Applicant,
)


)

        v.
)


)  DECISION AND ORDER

KETCHIKAN PULP COMPANY,
)

    (Self-Insured)
)  AWCB CASE No.9409739


)

                Employer,
)  AWCB Decision No. 96-0022    
)

                  Defendant.
)  Filed with AWCB, Juneau


)     January 17, 1996


We met in Juneau on 5 December 1995 to consider a medical dispute about the degree of permanent partial impairment (PPI).  Employee is represented by attorney Steven L Hempel.  Defendant was represented at hearing by claims adjuster Gretchen O'Sullivan and claims supervisor Laurel Bray, both are employees of Alaska Timber Insurance Exchange (ATIE), Defendant's adjusting company.  We closed the record on 5 December 1995 at the conclusion of the hearing.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

It is not disputed that on 26 May 1994 Employee was hit in the face by a metal push bar while working at Employer's Annette Island hemlock mill.  Employee sustained a fractured jaw which was wired and repaired with a metal plate.  When the wires were removed in September 1994 it was determined several teeth had been fractured.  Defendant accepted Employee's claim and paid temporary total disability compensation and medical benefits.


On 19 May 1995 Defendant referred Employee to Ralph Zech, D.D.S., a Seattle maxillofacial surgeon, for an examination and permanent partial impairment (PPI) rating.  Dr. Zech reported Employee had lost teeth 5, 3, 8 and 9 as a result of the injury, a maxillary prosthesis had been made, and the teeth which were lost due to the injury had been repaired.  He found Employee's condition was medically stable.  Defendant requested a PPI rating under the American Medical Association Guide to the Evaluation of Permanent Impairment, Third Edition (1988), hereafter "AMA Guides."
  Dr. Zech stated in part:  "For my rating I will use the AAOMS
 Guidelines to the Evaluation of Impairment of the Oral and Maxillofacial Region, 1992, as a reference. . . ."  He found Employee's impairment for the jaw fracture and loss of teeth totalled 14.8 percent.  (Zech report, 19 May 1995.)


On 8 June 1995 Defendant wrote to Dr. Zech to inform him the rating could not be used as it was not performed under the AMA Guides (1988), and requested a new rating.  Dr. Zech responded in part:  "I thought that I had rated Mr. Brendible according to the AMA Guidelines 1990 Revised.  This is total body impairment rating."  He stated he thought he had addressed Defendant's concerns, and "have followed, to my knowledge, the best available method of rating this patient."  (Zech letter, 21 June 1995.)


Defendant controverted Dr. Zech's rating on 23 June 1995 on the ground the rating was not in accord with the AMA Guides, and sent Dr. Zech a copy of the AMA Guides.  He performed a new rating as requested.  He noted Employee has a restricted range of mandibular motion,  which he concluded, over time, would result in Employee's being limited to eating "semi-solid or soft food."  Dr. Zech assigned a 10 percent PPI for that limitation, and determined Employee had 13 percent whole person PPI overall.  (Zech letter 9 August 1995.)


Next, Defendant sent Employee's records to Darlene M. Chan, DDS, an oral and maxillofacial surgeon with Medical Consultants Northwest, in Seattle, for a PPI rating.  Dr. Chan had Dr. Zech's first PPI rating available to review, but not his second rating, dated 9 August 1995.  In her evaluation, she stated:  "There is no comment regarding Mr. Brendible's ability to eat a normal diet.  Assuming he has no problem, there would be no ratable disability regarding the loss of teeth. . . ."  She concluded Employee was entitled to a rating of one-half of one percent for dysesthesia, and no other ratable disabilities under the AMA Guides.


Mark Blum, M.D., Employee's treating surgeon, specializes in vascular and thoracic surgery.  At Defendant's request, Dr. Blum reviewed the impairment ratings performed by Drs. Chan and Zech.  Dr. Blum stated:  "The values of disability [Dr. Zech] indicated are out of the book.  Dr. Chan's interpretation of them are in my line of thinking."  He went on to state that because Employee's only residual true disability was a partial loss of sensation in his lip, he agreed with Dr. Chan's one-half of one percent PPI rating.  (Blum report, 7 September 1995.)


At the prehearing conference held on 22 September 1995, Defendant requested an SIME for the purpose of assuring Employee that Dr. Chan's rating was correct.  At hearing, Mr. Hempel asserted the requirements for an SIME have been satisfied due to the difference of medical opinion between Drs. Zech and Blum.  Defendant agreed.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(k), as amended 4 September 1995, provides in pertinent part:


  In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.

(Emphasis added.)


Due to the difference of medical opinion between Drs. Zech and Blum about the correct PPI rating, i.e., the degree of impairment, and in view of the parties agreement, we find a SIME should be performed.


At the hearing, we failed to seek agreement about, or establish procedures for selecting an SIME physician, preparing questions for the physician, or preparing the medical records for submission to the SIME physician.  There has already been a good deal of delay in getting this case resolved.  We conclude the most expeditious way to proceed at this point, would be for the parties to attend another prehearing conference where they should attempt to reach agreement about who will conduct the SIME and, if possible, what questions will be asked.  The parties should contact Workers' Compensation Officer (WCO) Betty J. Johnson in our Juneau office, to schedule the prehearing conference.


ORDER

1.  An SIME shall be conducted on the issue of Employee's permanent partial impairment rating.


2.  The parties shall proceed as follows:


A.  Contact WCO Johnson to schedule another prehearing conference.  All filings regarding the SIME shall be sent to her as well.  


B.  The parties shall confer and attempt to agree on a dentist or physician to conduct the SIME.  If the parties are unable to agree, they may each submit three names and curriculum vitae from which we will choose an SIME examiner.


C.  In the event the parties are unable to agree on the questions, the parties may submit up to five questions for us to consider for inclusion in the letter to the SIME examiner.  The questions must relate to the permanent partial impairment rating.


D.  Defendant shall prepare two copies of all medical records in its possession, put the copies in chronological order by date of treatment starting with the first medical treatment and proceeding to the most recent medical records, number the pages consecutively, put the copies in two binders, and serve the binders on Mr. Hempel with an affidavit verifying the binders contain copies of all the medical records in Employers' possession regarding Employee.  This must be done by 23 January 1996.


We emphasize the need to place the records in chronological order with the initial treatment record to be at the start of the binder, and on top if the latter reports.  The most recent treatment record or report is to be placed at the end of the binder.  We will return the binder for reorganization if not prepared in accordance with this order.


E.  Employee shall review the binders.  If the binders are complete, Employee shall file the binders with us by 30 January 1996 together with an affidavit stating the binders contain copies of all the medical records in Employee's possession.  If the binders are incomplete, Employee shall prepare three copies of the medical records missing from the first set of binders.  Employee shall place each set of copies in a separate binder as described above.  Employee shall file two of the supplemental binders with us, the two sets of binders prepared by Defendant, and an affidavit verifying the completeness of the medical records.  Employee shall serve the third supplemental binder upon Defendant together with an affidavit stating it is identical to the binders filed with us.  Employee shall serve Defendant and file the binders with us by 30 January 1996.


F.  If either party receives additional medical records or doctors' depositions after the binders have been prepared and filed with us, the party shall prepare three supplemental binders as described above with copies of the additional records and depositions.  The party must file two of the supplemental binders with us within seven days after receiving the records or depositions.  The party must serve one supplemental binder on the opposing party, together with an affidavit stating it is identical to the binders filed with us, within seven days after receiving the records or depositions.


G.  The parties shall specifically identify the film studies which have been done and which films Employee will hand carry to the SIME.  Defendant shall prepare a film log of past studies and shall serve it on Employee on or before 23 January 1996, and file a copy with us at the same time.  Employee shall review the log.  If he identifies additional film studies, he shall notify Defendant on or before 30 January 1996 of the additional film he plans to hand carry to the SIME.  Employee shall obtain the film studies identified on Defendant's list and hand carry them to the SIME.


H.  Other than the film studies which Employee hand carries to the SIME and Employee's conversation with the SIME examiner or the examiner's office about the examination, neither party shall contact the SIME examiner, the examiner's office, or give the SIME examiner anything else, until the SIME examiner has submitted the SIME report to us.


I.  If Employee or Defendant finds it necessary to cancel or change the SIME appointment date or time, the requesting party shall immediately contact WCO Betty Johnson and the physician's office.


Dated at Juneau, Alaska this 17th day of January, 1997.



ALASKA WORKERS' COMPENSATION BOARD



___________________________________



Lawson N. Lair, Designated Chairman



___________________________________



James G. Williams, Member


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Henry L. Brendible, employee / applicant; v. Ketchikan Pulp Company, employer (self-insured); defendant; Case No. 9409739; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, this 17th day of January, 1997.

                             _________________________________


                   Susan N. Oldacres

�








     �See AS 23.30.190(b) and 8 AAC 45.122.  The 1988 edition of the AMA Guides is also referred to as the "third edition, unrevised."


     �"AAOMS" stands for American Association of Oral and Maxillofacial Surgery.  The AAOMS is an organization which is separate and distinct from the American Medical Association, and the AAOMS Guidelines to the Evaluation of Impairment are separate and distinct from the AMA Guides.





