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ALASKA WORKERS' COMPENSATION BOARD

PRIVATE 

P.O. Box 25512







Juneau, Alaska 99802-5512

ANANIA ACEVEDO,



)








)




Employee,


)
INTERLOCUTORY




  Applicant,

)








)
DECISION AND ORDER



v.




)








)
AWCB CASE No. 9418002

WHITNEY FOODS,




)









)
AWCB Decision No.96-0024




Employer,


)








)   Filed with AWCB, Fairbanks



and




)      January 17, 1996








)

INDUSTRIAL INDEMNITY,


)








)




Insurer,


)




  Defendants.

)

___________________________________)



This request for a Board-ordered second independent medical evaluation (SIME) was heard at Anchorage, Alaska on December 20, 1995.  The employee was represented by attorney Michael Patterson; attorney Joseph Cooper represented the defendants.  The record closed at the end of the hearing.



It is undisputed the employee was injured on July 27, 1994, when she slipped and fell in the course of her work for the employer.  Initially, her injuries were thought to be orthopedic.  Later, she suffered arm and hand pain of unknown etiology.  Her treating orthopedist Jose Ochoa, M.D., diagnosed reflex sympathetic dystrophy (RSD) and prescribed two stellate ganglion blocks.  Her evaluating clinical psychologist concluded the employee could benefit from psychological testing and treatment.  Her doctors have accepted her history and treated her injuries as if they were work-related.  Nevertheless, an employer-sponsored medical evaluation (EME) by Consulting Systems Incorporated on April 18, 1995, concluded the employee suffers no organic ailment, she does not suffer from a peripheral nerve injury including RSD,  she needs no additional treatment and her complaints and difficulties are not work-related.  Based on the clearly conflicting opinions of the employee's and employer's doctors, the parties agree the employee should undergo a SIME under the terms of AS 23.30.095(k).


FINDINGS OF FACT AND CONCLUSIONS OF LAW


Effective September 4, 1995, AS 23.30.095(k) states:

In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation shall be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examina​tion and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.  A person may not seek damages from an independent medical examiner caused by the render​ing of an opinion or providing testimony under this subsection, except in the event of fraud or gross incompetence.



In this case, the parties agree we should select a SIME physician, and the employee should be evaluated.  The defendants do not object to paying the cost for a SIME and report.



We have reviewed the medical reports attached to the defendant's request for a SIME.  We find medical disputes exist causing the cause of the employee's condition and her need for psychological or psychiatric treatment.



We find a SIME conducted under AS 23.30.095(k) would assist us in determining the cause of the employee's complaints described above.  Based on this conclusion, and based on the agreement of the parties, we find a SIME shall be ordered on causation, and the amount and efficacy of continuation of treatment.



Concerning the selection of our SIME physician, as orally agreed at hearing, the parties may agree upon a physician or submit three names and  a curriculum vitae for each.  The names shall be submitted to Workers' Compensation Officer Cathy Gaal.  The defendants shall supply the employee with a copy of the medical records to be submitted by January 15, 1996, in accordance with our order.  The employee will complete the review and file the medical records with the Workers' Compensation Officer by January 25, 1996 for submission to the selected physician.  The parties may each submit up to five proposed questions for possible submission to the SIME physician.


ORDER

1.
A SIME shall be conducted on the issues set forth in this decision.


2.
The parties shall proceed as follows:


A.
All filings regarding the SIME shall be directed to Workers' Compensation Officer Cathy Gaal's attention in our Anchorage office.  The parties may submit up to five questions by January 25, 1996 for us to consider including in the letter to the SIME physician.  The questions should relate to the disputed issues as outlined above. 


B.
The defendants shall prepare two copies of all medical records in their possession, including physicians' depositions, put the copies in chronological order by date of treatment, number the pages consecutively, put the copies in two binders, and serve the binders on the employee with an affidavit verifying the binders contain copies of all the medical records in the defendants' possession regarding the employee.  This must be done by January 15, 1996.  


C.
The employee shall review the binders.  If the binders are complete, the employee shall file the binders with Workers' Compensation Officer Cathy Gaal by January 25, 1996, together with an affidavit stating the binders contain copies of all the medical records in the employee's possession.  If the binders are incomplete, the employee shall prepare three copies of the medical records, including physicians' depositions missing from the first set of binders.  The employee shall place each set of copies in a separate binder as described above.  The employee shall file two of the supplemental binders with us,  the two sets of binders prepared by the defendants, and an affidavit verifying the completeness of the medical records.  The employee shall serve the third supplemental binder upon the defendants together with an affidavit stating it is identical to the binders filed with us.  The employee shall serve the defendants and file the binders with Cathy Gaal by January 25, 1996.


D.
If either party receives additional medical records or doctors' depositions after the binders have been prepared and filed with us, the party shall prepare three supplemental binders as described above with copies of the additional records and depositions.  The party must file two of the supplemental binders with us within seven days after receiving the records or depositions.  The party must serve one supplemental binder on the opposing party, together with an affidavit stating it is identical to the binders filed with us, within seven days after receiving the records or depositions. 


E.
The parties shall specifically identify any film studies or videos which have been done and which films the employee will hand carry to the SIME.  If the defendants have prepared a film log of past studies they shall serve it on the employee along with the medical records outlined above.  The employee shall review the log by January 25, 1996, and file it by that date.


F.
Other than the film studies which the employee hand carries to the SIME and the employee’s conversation with the SIME physician or the physician's office about the examination, neither party shall contact the SIME physician, the physician's office, or give the SIME physician anything else, until the SIME physician has submitted the SIME report to us. 


G.
If the employee or defendants find it necessary to cancel or change the SIME appointment date or time, the requesting party shall immediately contact Anchorage Workers' Compensation Officer Cathy Gaal and the physician's offices.


Dated at Fairbanks, Alaska this 17th day of January, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Patricia Huna              


Patricia Huna, 



Designated Chairman



 /s/ S.T. Hagedorn              


Steve Hagedorn, Member



 /s/ Darrell Smith              


Darrell Smith, Member


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 25 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.


APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Anania Acevedo, employee / applicant; v. Whitney Foods, employer; and Industrial Indemnity, insurer / defendants; Case No.9418002; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, this 17th day of January, 1996.

                             _________________________________



Cathy D. Hill, Clerk
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