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___________________________________)



Employee's claim was heard at Anchorage, Alaska beginning on December 13, 1995.  Due to the number of witnesses and the length of their testimony, the hearing was continued to December 18, 1995.  The hearing was completed at that time, and the record closed.  Employee participated telephonically, and was represented by his wife, Leellen Roberts, who also participated telephonically.  Defendants are represented by attorney Phillip Eide.  


Board member Marc Stemp was unable to attend all of the hearing on December 13, 1995; he was given a duplicate of the recording for the part of the hearing that he missed.  On December 18, 1995, Member Stemp attended telephonically for a portion of the hearing and was provided a duplicate of the recording for the part he missed.  Member Stemp participated in deliberating and deciding the claim.  Because of the length of the hearing, the parties filed written closing arguments instead of oral arguments.  These were received by January 2, 1996, the record closed, and the claim was ready for decision when we met on January 3, 1996


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Employee claims an injury in the course and scope of employment has caused him to be permanently totally disabled.  He seeks disability benefits, medical care, transportation expenses and reemployment benefits.


Defendants deny an injury occurred in the course and scope of employment.  If any injury occurred, they contend Employee is not permanently totally disabled.  Defendants contend Employee's claim is barred under AS 23.30.022 for making false statements on his employment application, under  AS 23.30.100 for failure to give timely notice of the injury, and under AS 23.30.105 for failure to timely file his claim.


Employee was hired on May 30, 1989 to work in the clean-up of the oil spilled by an oil tanker, Exxon Valdez.  Employee testified that, at the time he was first hired, he had no mental impairment or memory problems.  On the employment application he completed on May 26, 1989, Employee listed his address as  the dormitory at the University of Alaska, Anchorage (UAA) campus.  He wrote in his application he had attended UAA for three "grades;" he listed his military career as three and one-half years in the United States Army as a tank driver.  In response to the question:  "Have you every been injured or had any broken bones?" Employee answered "No."  He also answered "No" in response to the question:  "Have you ever been convicted of a criminal offense . . . other than minor traffic violations?" Immediately after this question was the statement:  "An affirmative answer does not automatically exclude you from employment."  (Roberts Depo., Exhibit 5).


At his deposition, Employee testified he attended the College of Siskiyous in Weed, California.  (Id. at 74 - 75).  He admitted he had never attended UAA.  (Id. at 79).  He testified the reason for writing the wrong information was because: "I must have been working with some serious stuff before that and possibly was impaired when I filled that out."  Alternately, he testified that the hand written statement: "[M]ay have just been a misprint on my behalf.  I may have meant to put College of Siskiyous."  (Id. at 79 - 80).


At his deposition in response to questions by Defendants, Employee admitted he was in the Army for only 13 to 16 weeks.  He left the Army because he was hit by a car and broke a leg. (Id. at 75 -76).  When Defendants asked him about giving incorrect information about his military experience, Employee replied:


[P]ossibly given the tense circumstances at that particular time I may have, you know, given the fact that it was probably noisy in there and it was probably somewhat difficult to put down the proper information, and being there was no -- I did not have access to any of my documentation available at that point.  And also the fact is I may have misprinted it as something in there, as you can recognize.  I have done that.  I think that's something that's in -- that's a trait that several people have, that they misprint things from time to time.

(Id. at 80 -81).


At the hearing, Employee testified he was not living at the UAA dorm before being hired in 1989.  He testified he came to Alaska just to work on the oil-spill clean-up.  When questioned by Defendants, he admitted he lied on the employment application about his residency so he could get work with Employer.  He admitted he lied about attending UAA.  He admitted he lied about his medical history.  


At the hearing Defendants asked whether he was honest in his employment application when he said he had no criminal convictions.  Initially, Employee testified he had not lied about his criminal record.  Defendants asked specifically about a criminal conviction in Utah. Employee testified he did not remember any criminal convictions.  After more  questioning, Employee admitted he pled guilty in 1988 to a charge of theft of services in a dispute regarding a veterinary's charges for treating his dog.  Following more questions, Employee finally recalled he had also been convicted of an assault and battery charge in 1988.


Employee testified about an incident in 1989 in which he was sprayed in the face, primarily the left ear, while working for Employer.  He testified he was sprayed with Inipol, a chemical used in the clean-up operation.  According to Employee, the Inipol was in pellet form.  He testified Inipol was disbursed over the oil by putting it in a spreader, like the type used to disburse grass seed, and was then broadcast over the oil.  He testified he was getting out of a landing craft when a worker sprayed him with Inipol.  He testified an Inipol pellet remained in his ear for a period of time.  Employee testified his face swelled up, he developed an ear infection, blood clots in his nose, and pain in his face.  He believed this happened in July of 1989.            


Employee testified he believes he told his supervisor about the incident, and he saw a nurse at the camp.  He testified he missed between a few days and a week of work after the incident.  


Defendants submitted a Medical Treatment Record completed on July 18, 1989.  It indicates Employee was seen for a left ear complaint of being unable to hear.  The form indicates Employee complained of suffering from a cold, sore throat, congestion or lung tightness.  He reported his cough as producing "yellow/green [phlegm]."   The medic's physical examination revealed the left tympanic membrane to be bright red.  The medic diagnosed "Otitis Externa" and "Bronchitis."  Employee was given some ear drops to be used four times a day.  (Defendants' Hearing Exhibit J.)


Defendants produced time records for June, July, August and part of September 1989.  These records show Employee worked 12 to 13.5 hours each day between June 29 and July 5.  On July 6 he began a period of rest and relaxation as did most other members of his crew.  The next time records show he worked 12.5 hours on July 13, 14 and 15.  He worked 13.5 hours on July 16, and 12.5 hours on July 17 and 18.  On July 19 he worked 13 hours.  There are no time records for July 20.  On July 21, 22, 23 Employee worked 12.5 hours, on July 24 he worked 12.25 hours, on July 25 and 26 he worked 12.5 hours, and on July 27 he began another period of rest and relaxation as did most other members of his crew.  There are no time records until August 4 when he worked 12.5 hours.  Thereafter the records show that he worked 8 to 13 hours most days, with an occasional day for which no time records are supplied, until September 7, 1989, when he was terminated.  (Defendants' Exhibit B).


In addition to the Inipol sprayed in the ear, Employee testified he believes he or members of his crew applied Inipol in their clean-up efforts.


Phillip Larsen, Defendants' safety manager, testified on Defendants' behalf.  He testified about Employer's safety procedures, and Employer's work with the State of Alaska, Department of Labor Occupational Safety and Health Agency, and the U.S. Coast Guard.  He also testified about Employer's compliance with federal laws as stated in the Code of Federal Regulations (CFR).  He testified about the procedures used to protect employees, the tests performed to determine air quality or harmful substances exposure, and Employer's efforts to keep its employees' exposure to harmful substances within the state and federal accepted limits.  Larsen testified that by the time the crude oil reached the beach, much of the benzine had dissipated.  He testified that only in caves and dead air spaces could the benzine fumes concentrate and reach a level which exceeded federal standards.  He testified clean-up crews did not work the same area day after day.  Except for a few cases, employees' exposure to benzine did not exceed the federal standard of 1 part per million level.  In only one instance did it ever exceed the standard in effect before September 10, 1989, of 10 parts per million.  He testified Employee was not working at the site where the overexposure occurred.


Employee testified Employer was disorganized in 1989, and Employer did not follow the safety procedures outlined by Larsen.  He testified he did not see people sample the air.  Employee testified his crew often worked the same beach area night after night, and the beaches where they worked would develop dead air spaces when the tide went out.


Larsen testified Employer did not use Inipol until late in August 1989, around August 24, and then it was applied by only one crew in the Prince William Sound area.  Larsen testified Inipol was applied only in a liquid form, and applied by employees with a backpack sprayer.  Larsen testified employees were given training before they were allowed to apply Inipol.  Larsen testified that in 1990 Inipol was primarily applied from pontoon boats, and only a few employees used backpack sprayers.


Larsen testified that in 1989 a product called "Customblen" was used by Employer, and applied from a device similar to that used to disburse grass seed or fertilizer on a lawn.  Defendants provided the U.S. Department of Labor form which describes the composition of Customblen.  It is a mixture of ammonium nitrate, calcium phosphate, and ammonium phosphates; it contains the same ingredients found in commercial fertilizer.   


Employee testified that after his termination in 1989 he was mentally confused. There are no records showing he sought medical attention.  Employee returned to work for Employer in May 1990.  He completed an employment questionnaire in April 1990. (Roberts Depo. at 72 - 73, Exhibit 4).  On that application he stated he was in the Army for three years and did mechanic - maintenance work.  He did not list attending UAA, but instead stated he attended the College of Siskiyous to learn heavy equipment operation.  He did not answer the question regarding criminal convictions.  He again stated he never broke any bones.  He also stated he had no problems with dizziness, ear disease, or lung disease. 


In his deposition Employee testified he was so mentally impaired he could not correctly answer the questions on the employment questionnaire completed in April 1990.  (Id. at 72 - 73).  At the hearing Employee testified he knew in April 1990 that he had symptoms from the 1989 exposure, but he lied because he knew if he told the truth he would not be rehired.


In July 1990 Employee came to Anchorage to attend a training class regarding Inipol.  Employee testified he had received training at least twice before this.  Larsen testified this was the first time Employee was given training regarding Inipol.  Larsen knows this was Employee's first training because it is the first time he was examined by a physician at Employer's request.  According to Larsen, employees were examined to acquire baseline medical data before they began working with Inipol. 


Employee was examined by Fred G. Scriver, M.D., at Employer's request in July 1990.  Employee completed a portion of the Medical History & Physical Examination Report for Dr. Scriver's examination.  He indicated he had not been discharged from military service for medical reasons.  In response to the question:  "What serious injuries or disabling diseases have you had?" Employee stated:  "None."  He did not check any of the boxes indicating he suffered from headaches, dizziness, spitting blood, or blood in his urine.  He certified the answers were true.   


At the hearing Employee testified he intentionally lied when answering the questionnaire.  He was having problems, "serious problems," which he related to his work for Employer.  He intentionally withheld that information from Dr. Scriver.  Employee contends he has been harmed not only by the exposure to Inipol, but also by exposure to other toxic substances, such as benzine, which are either from exposure to crude oil or cleaning substances.


Dr. Scriver examined Employee; the examination results were normal.  There were no positive findings from the urinalysis.  The results of the pulmonary function tests were normal as well. (Roberts Depo., Exhibit 2).


Employee attended the training class, but thereafter was terminated by Employer.  Employee left Alaska, and by October 1990 was in the Mount Shasta, California area.   On October 8, 1990 Employer completed two U.S. Department of Labor First Report of Injury forms.  One form indicated Employee got oil in his left ear on June 29, 1989.  This form indicates Employer or its foreman knew of the accident on June 29, 1989.  The second report said Employee was injured on July 10, 1990 when spray off the rocks got into the left ear.  It indicates that Employer or its foreman knew of the accident on July 10, 1990.
   


 On October 10, 1990 Employee saw Richard Shearer, M.D., an otolaryngologist, for the first time.  Employee wrote on a form for the doctor that he had been sprayed with a chemical in his left ear, and it had burned a hole into his left nasal passage.  At his initial visit, Employee complained of hearing loss, hair loss, pain in left ear, and blood in his left nostril.  Dr. Shearer reported the left ear was totally normal.  He used silver nitrate to cauterize the nasal blood vessel.  Dr. Shearer had a hearing test performed.  Employee's left ear hearing was similar to the right ear.  The audiologist reported that the reliability for tones was "poor."  Dr. Shearer diagnosed a functional
 hearing loss.


Employee returned to Dr. Shearer on October 22, 1990.  He again cauterized the left naris with silver nitrate.  He was to return in two weeks, and the doctor believed the problem should be totally controlled by that time.  Employee returned on October 29, 1990 for a prescription refill, but there was no mention of continued bleeding problems. 


Employee testified he continued to experience a variety of problems.  The next evidence of Employee seeking medical treatment is a June 11, 1992 form for a claim under the State of Alaska, Fisherman's Fund. Employee completed a form certifying that he was a commercial fisherman injured while commercial halibut fishing.  (Hearing Exhibit O-1.)  Employee saw Larry Ermold, M.D., at the Cordova Medical Clinic, in Cordova, Alaska.  Dr. Ermold reported that Employee complained of groin pain, with blood in his stools and semen, which Employee related to pulling a halibut onto a cutting table three days before the visit.  Dr. Ermold examined Employee.  He reported a normal urinalysis and hematology report.  Dr. Ermold reported that no treatment was rendered as none appeared to be needed.  Employee did not show for an examination at Cordova Community Hospital for a requested sperm count for a provisional diagnosis of sterility.  (Hearing Exhibit O-2.)


Employee testified he sought medical treatment in September 1992 when he saw physicians in Homer, Alaska because of blood in his semen.  He then came to Anchorage, Alaska on September 17, 1992, and was seen at Providence Hospital for complaints of blood in his semen.  The hospital records indicate he complained of blood in his semen for the past two months.  Under "Brief History" the nurse noted Employee had been on a boat pulling halibut and twisted, pulling his groin.  He noted blood in his semen and black tarry stools, but no blood in the urine.  The doctor diagnosed groin strain, and suggested consulting a urologist if the blood in the sperm became a frequent occurrence.  An emergency room physician, Dr. Bruns, stated in a hand-written letter:  "It is possible this problem is related to his work in cleaning up the oil spill as higher rates of urinary tract malignancy have been noted."  
Later in October 1992, Employee contacted an attorney who  apparently represents him in connection with a lawsuit against Exxon. The attorney referred him to various medical facilities, and a variety of tests were performed.  The Urine D-Glucaric Acid result was elevated.  This was reported by Doctor's Data Laboratories as showing the liver is under stress due to chemical, drug or alcohol exposures or due to disease. 


Employee was seen by A.R. Johnson, D.O., in November 1992.  In a November 11, 1992 progress note, Dr. Johnson reported the lab results for the CBC, SMAC, Hemoglobin, and urinalysis test were all within normal limits. He diagnosed chemical exposure and neuropathy.


In a November 19, 1992 letter Theodore R. Simon, M.D., of Advanced Metabolic Imaging, stated a brain flow-function scan (SPECT scan) detected focal defects scattered throughout the cortex.  Dr. Simon stated:  "The mismatch in activity between the functional and flow images as well as the pattern of small focal defects are seen in many patients with exposure to neurotoxic substances."  Other than the fact that Dr. Simon is a medical doctor, we have no information regarding Dr. Simon's training, expertise, or certification by any medical organization.


Employee applied for benefits from the Social Security Administration, and was referred to the Pate Rehabilitation Center in Dallas, Texas in February 1993 for a neurocognitive assessment.  In their February 16, 1993 report Elizabeth Thompson, M.S., psychological associate, and Mary Ellen Hayden, Ph.D., clinical neuropsychologist, discussed Employee's Minnesota Multiphasic Personality Inventory-2 (MMPI-2) results.  They stated:


Individuals with this MMPI-2 profile tend to show a pattern of chronic psychological maladjustment . . . .   [He] is likely to have problems with intense anxiety, somatic distress, agitation and anger. . . .   He is likely to demand much attention for his somatic complaints, which may have a distinctly bizarre flavor, and he may be delusional about his health.


The report noted:  "The difference between his verbal and non-verbal intellectual skills almost reached statistical significance, with non-verbal being lower."  The report concluded:  "Although the deficits appear sufficient to impact the type of jobs at which Mr. Roberts would be expected to succeed, they do not appear severe enough to be totally disabling, vocationally."  Employee submitted  no information about the training, expertise or certification by any medical organization of Dr. Hayden.  All we know is that she has a doctorate in psychology.   


Dr. Hayden stated in a March 17, 1993 Integration and Summary Report:  



Surprisingly, Mr. Roberts' mechanical reasoning skills were high average which is higher than would be predicted based on his performance on tests of non-verbal reasoning and problem solving on formal neurocognitive evaluation.  Mr. Roberts showed other problems on vocational evaluation which are surprising given his performance on neurocognitive evaluation.  He required considerable external structuring and supervision and showed poor flexibility in shifting from one task to another.  This appears somewhat inconsistent with his average performance on a test of cognitive flexibility on formal testing.  In addition, he exhibited word finding difficulties in the less structured vocational setting which were not evident on formal neurocognitive evaluation.  


Rosemarie Bowler, Ph.D., M.P.H., performed a neuropsychological assessment on December 16 and 17, 1993.  We have no information regarding the training, expertise or certification by any medical organization of Dr. Bowler beyond being licensed as a psychologist.  She had Employee take several tests and concluded his verbal I.Q. was 98, his performance I.Q. was 91, and his full scale I.Q. was 94.  Dr. Bowler also stated in her undated report:


Mr. Roberts was not observed to malinger, however he does have a poor memory and obtained only 8 out of the 15 items on the Rey 15-item Visual Memory Test.


. . . .


Mr. Roberts completed a valid Minnesota Multiphasic Personality Inventory-2 (MMPI-2). Although one of his validity scales is somewhat elevated (the F scale), these elevations are frequently seen by patients who have suffered neurotoxic exposure. . . .


. . . .


Mr. Roberts was seen as a part of a group of four persons who all had exposure to Inipol during the Exxon Valdez oil spill clean-up.  Although no reports of neuropsychological impairment following Inipol appear to be available, its is pretty clear that these individuals had both physical and psychological complaints consistent with other neurotoxic chemical exposure.  This examiner has seen many hundreds of people with neuropsychological impairment after having suffered chemical exposures.  Mr. Roberts' impairment is entirely connected to his exposure to Inipol. . . .


Dr. Bowler concluded Employee had severe cognitive and visuospatial impairment, and moderate to severe visuomotor and memory impairment.  She recommended biofeedback, cognitive retraining, and psychotherapy.  


Jeffrey Siegel, Ph.D., examined Employee in May 1993 and prepared a report dated May 21, 1993 for the Texas Rehabilitation Commission.  We have no information about Dr. Siegel other than he is has a doctorate in psychology.  He found Employee's memory, concentration and attention to be impaired.  He had Employee take a battery of tests.  He found Employee's verbal I.Q. to be 86, his performance I.Q. to be 88, and his full scale I.Q. to be 85.  Dr. Siegel concluded Employee had an organic mental disorder.  


Based on the evaluations performed, Employee was found eligible for disability benefits from the Social Security Administration.   Employee testified he receives about $500 a month in benefits from the Social Security Administration.


Defendants had Employee examined and evaluated by Lester Zackler, M.D.  Dr. Zackler is a diplomate of the American Board of Psychiatry and Neurology.  He is assistant clinical professor at the University of California Department of Psychiatry.  Most of his professional time is spent in direct patient care; only about 10 percent of his time is spent in medical-legal work.


He submitted a written report and testified at the hearing.  He diagnosed an undifferentiated somatoform disorder and malingering.  Dr. Zackler compared various psychological tests, such as the I.Q. tests,  done in the past three years.  He found inconsistencies which he says cannot be explained on a neurological basis.  Dr. Zackler categorized Employee as having a false dementia, which is the same as malingering.  Dr. Zackler reported:


Although Mr. Roberts maintained in this examination that he first noted problems with memory beginning during his employment on the clean-up, there was no mention of neuropsychological complaints in the detailed questionnaire that he filled out on October 20, 1992 during his evaluation at Environmental Health Center in Dallas, Texas.  At that time he did not indicate problems with forgetfulness, fatigue, difficulty concentrating or psychological symptoms.  Later during an evaluation in December of 1993, more than three years after his termination from VECO Incorporated, he was noted by Dr. Cones to complain of memory loss, trouble processing information and difficulty concentrating.  This striking delay in reporting symptoms is more consistent with somatoform disorder or malingering than the chronic effects of an earlier acute exposure to chemicals.  This is further demonstrated by the inconsistencies in his performance on neuropsychological testing, which if valid, would be found only in someone with extremely severe dementia. . . .  The pattern on the Warington Recognition and Memory Test is indicative of a conscious elaboration of symptoms and is diagnostic of malingering.


Regarding the SPECT Scan as reported by Dr. Simon, Dr. Zackler testified the validity of the test is based on the accurate application and interpretation of the test.  Although Dr. Zackler uses this test himself, he testified it is possible to do the test in such a way that it appears a person has a problem when that's not true. According to Dr. Zackler, the test is very high-tech, and the baseline for "normal" has not been established. Dr. Zackler also testified that even if an abnormality is discovered on the SPECT Scan, it is not possible on the basis of the SPECT Scan alone to determine the cause of the problem, like chemical exposure, as Dr. Simon did.  Dr. Zackler stated in his report that Employee's disability status for the Social Security Administration should be reassessed since there is no objective evidence he is disabled. 


Jeffery Schaeffer, Ph.D., a diplomate in the American Board of Clinical Neuropsychology, examined Employee at Defendants' request.  In a February 18, 1995 report he stated:



The results of the present psychometric assessment reveal striking deficits across a large number of measures that were administered. . . .  In order for these deficits to be neurologically-caused he would need to demonstrate associate demential and functional deficits at the level of a severely demented patient with a disorder such as Alzheimer's Disease who would need to be cared for in a skilled nursing facility. . . .



Despite normal speech, language, and communicative abilities during the history taking and clinical interviewing process, Mr. Roberts demonstrated anomia (or object-naming deficits) of a severe degree on the Boston Naming test, which is highly inconsistent, with associated mild decrease of verbal fluency . . . , which  is also inconsistent with his clinical and functional presentation.


Defendants had Employee examined by Michael Wienir, M.D., neurologist, who is a diplomate of the American Board of Psychiatry and Neurology.  Dr. Wienir reported in his February 1, 1995 report:  This individual is a neurologically normal young man without any objective evidence of injury, damage, or dysfunction of the central or peripheral nervous system. . . .  There is no evidence of "toxic" neuropathy.  This patient has multiple subjective complaints which appear to be exaggerated, dramatize[d] and magnified.  This appears to be on the basis of a somatization disorder. . . .  there is no evidence that he has any chronic residua in the central or peripheral nervous system from the 1989 or 1990 work activity.  


Defendants presented the testimony of Philip Edelman, M.D., at the hearing.  Dr. Edelman is an associate professor at Vanderbilt University Medical Center.  He is certified by the American Board of Medical Toxicology and the American Board of Preventative Medicine in Occupational Medicine.  He had a list of the substances to which employees were exposed during the clean-up.  He testified Inipol is in liquid, not pellet, form.  He testified that being sprayed in the ear with Inipol could lead to an ear infection.  However, none of the chemicals to which Employee was exposed would cause blood in the urine or semen, nasal problems, loss of hair, or other problems Employee has complained about. 


Dr. Edelman testified a person would have to be exposed to high levels of benzine on a daily basis to develop hematological problems or a malignancy.  There are no documented cases of blood in the urine or semen as a result of benzine exposure.  He testified a short-term exposure would have had to cause a coma in order to produce brain damage.  He testified the cumulative effect of one year of low level benzine exposure would not be enough to produce medical complications.   He testified there is no causal relationship between Employee's problems and the chemical exposures encountered while working for Employer.  Dr. Edelman testified there is no medical reason why Employee cannot work. 


Defendants had Employee examined by Emil Bardana, Jr., M.D., who is a diplomate of the American Board of Allergy and Immunology and the American Board of Internal Medicine.  Dr. Bardana testified Employee has allergic rhinoconjunctivitis (hayfever) as well as chronic frontal and maxillary sinus disease.  Dr. Bardana testified Employee's hayfever stems from a genetic propensity to develop a variety of allergies.  Employee's medical records mention "childhood asthma."  Dr. Bardana believes the nose bleed incidents in 1990, which required cauterization, were the result of Employee's hayfever and his chronic sinus disease. He testified there is no causal relationship between Employee's problems and the exposures occurring during his work for Employer.  Dr. Bardana stated in his February 23, 1995 report that there is no physical reason why Employee could not work at any job.  


At the conclusion of the hearing, Employee testified he is an honest, hardworking person.  He provided a copy of his earnings records from the Social Security Administration.  His total earnings in the four years before working for Employer were $5,393.91 in 1988;  $3,372.94 in 1987; $9,883.80 in 1986; and $5,771.77 in 1985.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.  DOES AS 23.30.022 BAR EMPLOYEE'S CLAIM?


Defendants contend Employee's claim is barred under AS 23.30.022 which provides:


An employee who knowingly makes a false statement as to the employee's physical condition on an employment application or preemployement questionnaire may not receive benefits under this chapter if



(1)
the employer relied upon the false representation and this reliance was a substantial factor in the hiring; and



(2)
there was a causal connection between the false representation and the injury to the employee.


Employee admits he made false statements about his physical condition on his employment applications.  He had suffered a broken bone which he did not disclose. We find the first element of AS 23.30.022 has been proven.  We find no evidence that Employer relied upon the false statement, and that the reliance was a substantial factor in the hiring.  Even if this element was proved, we find Defendants failed to prove the third element, the causal connection between the false statement and the injury.  There is no evidence that Employee's broken leg played any part in the condition he claims he has developed.  We conclude Employee's claim is not barred by AS 23.30.022.     
 

II.
DOES AS 23.30.100 BAR EMPLOYEE'S CLAIM?


Defendants contend Employee knew of an injury in 1989 and another injury in 1990, and failed to report them in accordance with AS 23.30.100 which provides in part:



(a)
Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer. 



. . . .



(d)
Failure to give notice does not bar a claim under this chapter 



(1)
if the employer, an agent of the employer in charge of business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice; . . . .


According to the reports filed by Employer with the U.S. Department of Labor, Employer knew on June 29, 1989, that Employee complained of oil residue in his left ear.  Employer's First Report of Injury or Occupational Illness for the U.S. Department of Labor dated October 8, 1990 states Employer knew on July 10, 1990 that Employee complained of spray from the rocks hitting his left ear.  We find Employer knew of Employee's alleged ear injuries on the day he claims they occurred.


Employee also makes a general claim of being injured by exposure to harmful substances, such as benzine, but does not specify how that exposure occurred.  At times he testimony reflects that he claims exposure to harmful substances through skin contact, inhaling fumes or eating lunch with chemicals on his hands.  Some of his alleged symptoms, such as a bloody nose or blood in his urine and semen, did not appear until some months or even years after the alleged expoure.  The blood in his  nose first occurred in late 1990, and it appears he contacted Defendants about the time of the event.  (U.S. Department of Labor Report of Occupational Illness or Injury dated October 8, 1990.)  


We find the notice issue is a close question.  The Alaska Supreme Court in State v. Moore, 706 P.2d 311 (Alaska 1985), adopted Professor Larson's view stated in 3 A. Larson, Workmen's Compensation Law §78.31(a) at 15-113 (1983):  


On the other hand, if the employer's representatives are aware of the circumstances surrounding the occurrence of the injury, and know as much about the symptoms as claimant himself could report, the knowledge will be deemed sufficient even if the employer and employee both underestimate the seriousness of the injury.

Id. at 313.


Given the admitted notice to Employer at the time of the alleged incident of being sprayed in the face, the subsequent notice to Employee of the nose bleeds and other complaints, the delay in the onset of symptoms, and Defendants' failure to demonstrate prejudice by the lateness of the notice, we conclude AS 23.30.100 does not bar Employee's claim.

III.  DOES AS 23.30.105 BAR EMPLOYEE'S CLAIM?


AS 23.30.1​05(a) provides in part:




The right to compensation for dis​ability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee's disability and its relation to the employment and after disablement.  . . . . It is additionally provided that, in the case of latent defects pertinent to and causing compen​sable disabili​ty, the injured employee has full right to claim as shall be deter​mined by the board, time limitations notwithstanding.


In 2B A. Larson, The Law of Workmen's Compensation § 78.41 (1994), Professor Larson discusses the issues to be con​sidered in determining whether the statute of limitations for filing a claim for workers' compensation has begun to run.


The time period for notice of claim does not begin to run until the claimant, as a reason​able person, should recognize the nature, seriousness and probable compen​sable character of his injury or disease.

Id. at 15-206.


Employee testified  he had  a number of problems after his 1989 employment, and he knew of the relationship to his alleged on-the-job exposures.  He testified he knew the problems were serious, and he knew they were causing him difficulty in doing his job.  However he did not file a claim for workers' compensation benefits until February 17, 1993.  Even if we considered that Employee was not disabled until after his employment ended around July 19, 1990, his claim should have been filed by July 19, 1992.


Employee contends he has a mental impairment, but he has never submitted evidence that his mental impairment caused him to be incapable of handling his own affairs.  In fact, Dr. Siegel specifically stated in his May 25, 1993 report that Employee was capable of handling his own financial affairs.  We find he has been mentally capable of filing a claim.  We find Employee's claim was not filed within two years of his alleged disablement and knowledge that his work caused him to be disabled.  We conclude Employee's claim is barred by AS 23.30.105.  


The evidence in this case is extensive, and we have reviewed and considered it all.  Therefore, for expediency and to avoid unnecessary expense for the parties and us, we will make findings of fact regarding the merits of the claim in case a reviewing court reverses our opinion that AS 23.30.105 bars Employee's claim.

IV.
WAS EMPLOYEE INJURED IN THE COURSE AND SCOPE OF EMPLOYMENT?


AS 23.30.120(a) provides in part:  "In a proceeding for the en​forcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1)
the claim comes within the provi​sions of the chapter. . . ."


In Burgess Co. v. Smallwood, 623 P.2d 313, 316 (Alaska 1981), (Smallwood II), the Alaska Supreme Court held the employee must establish a preliminary link between the injury and the employment for the presumption to attach.  This rule applies to the work relationship of the injury and the existence of disability.  Wien Air Alaska v. Kramer, 807 P.2d 471, 473-74 (Alaska 1991).  "[I]n claims `based on highly technical medical consider​ations,' med​ical evi​dence is often necessary in order to make that connec​tion."  Smallwood II, 623 P.2d at 316.  "Two factors determine whether expert medical evide​nce is neces​sary in a given case:  the probative value of the avail​able lay evidence and the complexity of medical facts in​volved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). 


Once the employee makes a prima facie case of work-related​ness the presu​mption of compensability attaches and shifts the burden of production to the employer.  Id. at 870.  To make a prima facie case the employee must present some evidence that (1) he has an injury and (2) an employment event or ex​posure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work-re​lated.  Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Alaska Supreme Court "has consistently de​fined `sub​stantial evidence' as `such relevant evidence as a reasonable mind might accept as adequate to support a conclu​sion'."   Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d at 210).  In Grainger v. Alaska Workers' Compen. Bd., 805 P.2d 976, 977 (Alaska 1991), the Court explained two possible ways to overcome the presumption:  (1) produce substantial evi​dence which provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any rea​sonable possibility that the employment was a factor in the disability.  In Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993), the court stated: "If medical experts have ruled out work-related causes for an employee's injury, then Wolfer and Grainger do not require that these experts also offer alternative explanations." 


If the employer produces substantial evidence that the injury was not work-related, the presumption drops out, and the employee must prove all elements by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 


At the initial stage of determining whether the presumption attaches, the employee's credibility is not considered.  Resler v. Universal Services, Inc., 778 P.2d 1146, 1149 (Alaska 1989); Cheeks v. Wismer & Becker/G.S. Atkinson, 742 P.2d 239 (Alaska 1987).  The weight to accord the doctors' testimony also occurs after determining whether the presumption is overcome.  Norcon, Inc. v. Alaska Workers' Comp. Bd., 880 P.2d 1051 (Alaska 1994).  We have the sole power to determine the weight accorded the employee's testimony.  AS 23.30.122.  The Alaska Supreme Court has said that when an employee testifies falsely in one instance, we may elect to disregard his otherwise uncontradicted testimony.  Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755 (Alaska 1980).


We find Employee's testimony coupled with the opinions of Drs. Siegel, Bowler, Hayden and Simon raise the presumption that Employee was injured in the course and scope of employment, and that the injury causes him to be totally disabled.  We find Defendants introduced evidence to overcome the presumption.  We find the opinions of Drs. Zackler, Edelman, Bardana,  Wienir, and Schaeffer overcome the presumption that Employee was injured in the course and scope of employment and that he is disabled.  Therefore, we must weigh the evidence to determine if Employee proved his claim by a preponderance of the evidence.


First, we  consider Employee's credibility.  Employee has repeatedly testified and argued he is honest.  Based on the evidence Defendants' submitted, we find this is not true.  He admits he lied in answering several questions the very first time he applied for work with Defendants. One consistent lie has been about his criminal convictions.  He did not disclose this on his first employment application.  While  some of the lies may not be important as others for purposes of employment, we find lying about his criminal record particularly significant considering that he was guilty of assault and battery and the close working conditions for which Employer hired him.  


Defendants presented evidence that Employee lied to get a job.  We find Employee is just as likely to lie to get workers' compensation benefits as he was to get a job.  We find Employee is not a credible witness.  We give his testimony no weight.  AS 23.30.122.  We choose to disregard his otherwise uncontradicted testimony.  


Without Employee's testimony, we are left with medical reports which conclude he was injured in the course and scope of his employment, mainly based on his history that he suffered an exposure to some harmful substance.  We weigh this evidence against the evidence presented by Defendants.  Defendants' witnesses testified that even if Employee came in contact with crude oil or the other chemicals used in the cleanup, or he inhaled fumes from crude oil or the other chemicals used in the cleanup, they would not cause the symptoms which Employee contends he suffers.


Based on the testimony of Defendants' witnesses, particularly their experts regarding the composition of Inipol, we find Employee was not exposed to Inipol during his employment.   We find the evidence at best supports a finding that he was sprayed in the ear with Customblen.  Because of his education, training, experience and certification, we give more weight to Dr. Edelman's testimony that Customblen would not cause the symptoms Employee claims he experiences.


We give greater weight to the testimony of Drs. Bardana and Zackler because of their education, training and certification.  Based on Dr. Bardana's testimony, we find Employee's nose bleeds were not caused by exposure to fumes or chemicals.
 


Employee repeatedly contended he had blood in his urine.  However, three urine tests done at different times failed to document his complaints.


Based on Dr. Zackler's testimony, we find Employee's mental impairment, if any, is not the result of his work.  Based on Dr. Zackler and Dr. Wienir's opinions, we find Employee is able to work and is not disabled.  We have concluded that Employee was not injured in the course and scope of employment, and he is not disabled.  Therefore, even if we had not found his claimed barred by AS 23.30.105, we would still deny Employee's claim for workers' compensation benefits. 


ORDER

Employee's claim for benefits is denied and dismissed.


Dated at Anchorage, Alaska this _________________ day of _________________, 1996.



ALASKA WORKERS' COMPENSATION BOARD



___________________________________



Rebecca Ostrom, Designated Chairman



___________________________________



Marc D. Stemp, Member



___________________________________



Patricia Vollendorf, Member

RJO:rjo


APPEAL PROCEDURES


A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.


A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.


CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Scott R. Roberts, employee / applicant; v. VECO, Inc., employer; and Eagle Pacific Insurance Company, insurer / defendants; Case No. 9034054; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this _____________ day of _________________, 1996.

                             _________________________________

                             Mary Malette, Clerk 
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     �A State of Alaska Report of Occupational Injury or Illness was completed by Employer on September 14, 1992.  It states Employer first knew of the injury and its work relationship on September 14, 1992.  A Notice of Controversion was filed with us on October 5, 1992 stating Employee did not timely provide written notice as required by AS 23.30.100.


     �"Functional" for medical purposes means "affecting a function of some organ witihout apparent structural or organic changes."  D. Guralnik, "Webster's New World Dictionary" (2nd ed. 1979).


     �Employee is concerned that exposure to harmful substances during the clean-up may cause him to develop cancer.  There is no evidence he has cancer now.  If he develops cancer and there is evidence to relate it to his employment, under AS 23.30.105 it may be a latent condition.  In that case, the statute of limitations in AS 23.30.105 would be extended, and he could pursue a claim. 








