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  (Self-Insured),



)
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Employer,


)




  Defendant.

)
Filed with AWCB, Anchorage

___________________________________)
   January 22, 1996



The issue of whether we should require an examination under AS 23.30.095(k) was heard at Anchorage, Alaska on January 4, 1996.  Employee was present and represented by attorney William Soule.  Attorney Tracey Knutson represented Defendant at this hearing.  The record closed at the conclusion of the hearing.


SUMMARY OF THE EVIDENCE AND ARGUMENTS

Employee injured her back on October 5, 1989.  Defendant paid permanent partial impairment (PPI) benefits based on a seven percent whole person rating by J. Michael James, M.D.  (February 24, 1992 Compensation Report).  Defendant controverted a 23.75 percent rating by Glenn Ferris, M.D., and controverted all benefits relating to cervical and arm symptoms as well as facial numbness.  (September 29, 1995). Previously Defendant had controverted benefits related to "face, head and arm pain and numbness" contending there was no evidence to relate these complaints to her low back injury.  (March 8, 1991 Controversion Notice.)


The parties agree Employee's has more than one attending physician.  Dale Springhill, D.C., took over the practice of Kenneth Ketz, D. C., when he died.  Until his death, Dr. Ketz had been Employee's attending physician for lumbar problems. David Williams, M.D., is her attending physician for emotional-psychological problems.  


The parties agree Defendant's choices of physicians are Dr. James, Stanley Greendyke, M.D., and Eugene Klecan, M.D.  The parties agree there is a medical dispute between Employee's attending physician and Defendant's choice of physician regarding the cause (work-relationship) of her facial numbness and pain and psychological problems. The parties agree there are also disputes regarding her functional capacity and date of medical stability.  
Defendant listed "treatment" as a dispute for purposes of a second independent medical evaluation (SIME) under AS 23.30.095(k) with a notation of: "Too many changes of physicians."  At the hearing, we stated this is a legal issue for us to determine under AS 23.30.095(a), and is not appropriate for an SIME physician to consider.


Defendant also listed as a dispute the impairment ratings given by their choice of physicians (Dr. James, Greendyke and Klecan) and two physicians selected by Employee, Edward Barrington, D.C., and Dr. Ferris.  Employee noted she had been evaluated by Dr. Barrington upon referral by Dr. Ketz.  She believes an opinion rendered by a referral physician is not an opinion of an "attending physician" for purposes of AS 23.30.095(k).  Accordingly, an SIME would not be authorized under section 95(k) regarding the PPI ratings.  


Employee filed an Affidavit of Readiness for Hearing on November 20, 1995.  Before doing so, she had informed Defendant she would "waive her right to an SIME
 in an effort to move this case along."  (Soule November 17, 1995 letter.)  However, Defendant wanted us to consider whether to require an SIME be performed before we heard the claim.  Employee did not oppose Defendant's request.  We review the available medical records to determine whether we should exercise our discretion.

I.
BACK SYMPTOMS


Employee has been treated or evaluated by several physicians for symptoms she contends relate to her injury.  Employee  was first treated by Leland Olkjer, Jr., B.S.D.C., on October 17, 1989.  (Olkjer July 20, 1990 letter.)  Employee also saw Kathleen Todd, M.D., at the Valdez Medical Clinic.  (October 27, 1989 Physicians Report.)  In November 1989, Employee was treated by Kenneth O. Ketz, D.C., in Anchorage.  Dr. Ketz had been treating Employee before the October 17, 1989 injury.  (Ketz billing statement and chart notes.)  Apparently Employee was in Michigan for a few months, and received treatment there by a chiropractor.  (Olkjer July 20, 1990 report.) 


Upon returning from Michigan, Employee consulted Dr. Olkjer.  He treated her at the same time she was treated by Dr. Todd.  (Id.)  Apparently, either Dr. Todd or Defendant referred Employee to Edward Voke, M.D., for a second opinion.  (Voke February 20, 1990 chart notes.)  Dr. Voke specializes in orthopedics.  In turn, Dr. Voke referred Employee to J. Michael James, M.D., who treated her for several months for low back pain.   (James March 22 and October 11, 1990 chart notes.) Dr. James specializes in physical medicine.  Employee also saw Dr. Ketz who diagnosed and treated lumbo-sacral syndrome and cervical strain.  (Ketz June 15, 1990 letter.)  On July 10, 1990 Employee saw Michael Newman, M.D., for a second opinion, apparently upon referral by Dr. James.  Dr. Newman specializes in orthopedics.


On November 27, 1990, Dr. Ketz completed a Physician's Report stating he had previously treated Employee upon referral by Dr. Olkjer when she was visiting Anchorage.  After moving to Anchorage from Valdez, Employee designated Dr. Ketz as her treating physician.  


In his November 5, 1990 chart notes, Dr. James mentions for the first time Employee's complaints of facial sensory deficit. In his February 18, 1991 chart notes, Dr. James stated his rating of Employee's PPI for her back condition was 14 percent of the whole person.  He also commented, "With regard to the patient's facial paresthesia I do not believe this is related to her job injury of October 15, 1989."  Throughout 1991 Employee continued treatment with Drs. Ketz, Olkjer, and James.  


Morris Horning, M.D., who specializes in physical medicine, examined Employee at Defendant's request in May 1992.  He provided his impressions regarding both her back condition and her facial complaints.  His impression was that she had right facial numbness in the distribution of the trigeminal nerve branches 2 and 3 with no other organic findings on clinical exam or a magnetic resonance imaging study (MRI).  He thought Employee's physical problems appeared relatively modest.  (Horning May 5, 1992 examination report.)


During 1992 Employee continued treating with Drs. Ketz and James.  Dr. Ketz treated her in 1993 until his death.  Dr. Springhill then took over Employee's treatment.  He treated her in 1994 as well.  Although Employee has denied treatment by C.E. Krichbaum, D.C., whose office address is the same as Dr. Springhill, we have reports from Dr. Krichbaum indicating he treated her in 1994 and 1995. 
 


In his March 30, 1993 letter to Employee's then attorney, Dr. Ketz stated he was trying to get an appointment with Dr. Voke for an updated impairment evaluation.  He felt she had more than a 14 percent rating at that time.  The parties agree Dr. Ketz did not perform PPI ratings.  Dr. Ketz referred Employee to Dr. Barrington for a second opinion.  In his April 23, 1993 report, Dr. Barrington stated her PPI rating was 26 percent of the whole person.  He also commented:  


"Her response to pinwheel testing over the dermatomes of the head is somewhat bizarre as well as her sensory testing over the right arms. . . .   It is easy to see, however, the objective findings to support her complaints of neck and low back pain including aberrant biceps reflex as well as weakness in her right biceps, as well as palpable apophysitis in the neck and lack of coupling movement of her lower back with degenerative disease and spondylosis of L5-S1. 


Employee was examined by Defendant's choice of physicians in November 1994.  Dr. Greendyke, an orthopedic surgeon, rated Employee's PPI at seven percent of the whole person for her lumbar spine condition.  He also stated:  "[T]his whole person disability assessment is based on objective physical findings on this date,and does not relate causality to the 1989 injury directly."  He also commented upon when he believed she was able to return to work, and that he believed she was medically stable by July 8, 1991.  He noted she had right trigeminal facial nerve numbness and cervical spine pain by history only.  In his opinion all of her orthopedic diagnoses which he mentioned are related to pre-existent injuries or conditions prior to her 1989 injury.  (Greendyke November 12, 1994 report.)   


In 1995 Employee consulted Glenn Ferris, M.D., who diagnosed right lumbar radiculopathic change consistent with possible L5 distribution, and bilateral cervical and right lumbar sympathetically mediated paresthesia.  (Ferris July 18, 1995 Consultation Report.)  Dr. Ferris also provided a PPI rating.  He rated her cervical condition as well as her lumbar condition.  He rated her PPI of the whole person at 23.5 percent.  (Ferris July 18, 1995 Permanent Partial Impairment.)   

II.  FACIAL, ARM AND PSYCHOLOGICAL COMPLAINTS


In addition to the medical records discussed above which mention facial complaints, we have records which deal solely with the facial complaints and possible psychological complications.  


Employee saw Patrick Brady, M.D., on June 12, 1990 for numbness in the right side of her face and trouble sleeping.  His impressions were depression and possible early Bell's palsy or trigeminal neuropathy.  


In June 1990 Employee saw Susan Niman, MA, a Clinician II at Anchorage Community Health Services, Inc., for depression and anxiety.  She continued to seek counseling at that clinic as well as South Central Counseling.  In August, 1990 she saw David Williams, M.D., who reported:  


The other complication of her situation involves dealing with borderline personality disorder issues, one of which is her difficulty with psychosomatic complaints and dealing with her employers.  Her history is dismal in terms of her childhood experiences and growth and development and I think this is reflected in some of the pathologies that she displays at the present time in dealings with work and social service systems.

(Williams August 1, 1990 Progress Notes.)


Our records contain notes from various counselors at South Central Counseling Center for therapy in 1990 and 1991. 


Employee consulted Michael Beckerman, M.D., an optometrist, on October 25, 1990 for an eye examination.  She reported facial numbness.  He recommended she see a neurologist.  Employee was examined by Janice Kastella, M.D., a neurologist, on November 20, 1990.  Dr. Kastella indicated she examined Employee upon referral by Drs. Ketz and James.  She noted "Diminished vibratory sense on the right side of the body including her right jaw and right forehead."  Her impression was "Post-traumatic lumbar pain with other various neurologic complaints and difficult coping mechanisms. "  Dr. Kastella found no demyelinating disease or other cause for the numbness of her face.  She urged Employee to continue taking medication and treatment through South Central Counseling.  
  
In December 1990 Employee saw Larry J. Bissey, Ph.D., at the Alaska Neuropsychological Clinic.  He performed some tests and we have copies of what appear to be some notes he prepared, but our record does not contain a report from Dr. Bissey. 


Employee was referred by John Riley, P.A., to Creed Mamikunian, M.D., who specializes in otolaryngology and head and neck surgery.  In his December 27, 1993 letter to P.A. Riley, Dr. Mamikunian stated Employee does not have Bell's palsy.  He thought she may have had a small stroke in 1990.  He found involvement of the trigeminal nerve causing decreased sensation in all three branches of the trigeminal nerve.  

 
On March 28, 1994, Employee was examined by Kenneth Pervier, M.D., a neurologist, upon referral by South Central Counseling.  He recommended a repeat MRI of the head, an MRI of the cervical region,  facet blocks, and treatment at a pain management clinic. Our records do not disclose whether these studies were done and assessed by Dr. Pervier.    


At Defendant's request, a psychiatric examination was performed by Dr. Klecan, a diplomate of the American Board of Psychiatry.  He believes she never had any work-related psychiatric conditions.  He believes the psychological problems she had in 1990 and 1991 were the result of pre-existing and non-work-related family issues.  (Klecan November 12, 1994 report).   


FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(k) provides in pertinent part:



In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.



We find there are medical disputes regarding at least three issues listed under section 95(k).  We consider the disputes that relate to Employee's lumbar spine. Employee argues we must determine who is the attending physician for her lumbar condition in order to decide if there is a dispute for purposes of section 95(k).  We find this is not necessary.  Our review of all the medical records and consideration of the law leads us to conclude that, even if there is a dispute under 95(k),  we should not require an SIME for purposes of evaluating Employee's lumbar condition.


First, we consider the legislative intent declared in 1988 that "AS 23.30 be interpreted so as to ensure the quick, efficient, fair and predictable delivery of indemnity and medical benefits to injured workers at reasonable cost to the employers who are subject to the provisions of AS 23.30."  Sec. 1, ch. 79, SLA 1988.  We find Employee filed her Affidavit of Readiness for Hearing on November 20, 1995.  Two months have already passed since her request.  We are aware it generally takes two to four months from the time we order an SIME to the time we receive the SIME report.  We are also aware that SIMEs are expensive for the employer, often costing in excess of $1,000.


Next, we consider the medical records.  We find numerous opinions from various physicians regarding Employee's PPI rating.
  We find the physicians have provided the measurements upon which the ratings were based, and the basis for their opinions.  We believe we can consider the medical records and the American Medical Associations "Guides to the Evaluation of Permanent Impairment" to determine Employee's PPI rating.  See Morrison v. Afognak Logging, Inc., 768 P.2d 1139 (Alaska 1989).  We believe we can fairly and efficiently determine Employee's PPI rating at this time without the expense of an SIME.  Given the range of PPI opinions that already exist and that it is impossible to predict what rating will result from an SIME, we believe our determination will be as predictable as the opinion of an SIME physician.


Because Employee consistently sought treatment for her lumbar condition, we have a multitude of opinions regarding her functional capacity and date of medical stability.  Additionally, the dispute between her attending physician and Defendant's choice of physician regarding her functional capacity covers a period going back to 1990 and 1991.  We find in this case it is not efficient for an SIME physician to perform an examination or tests to try to provide new insight into her condition in 1990 or 1991.  Given Employee's condition, the SIME physician would merely be reviewing the medical records available to us to reach a conclusion regarding functional capacity and medical stability.  Given the number of physician's opinions that already exist, we find we can reach a conclusion  regarding Employee's date of functional capacity and medical stability fairly, efficiently, and at less expense than an SIME. 


Regarding Employee's claims relating to her facial paresthesia and psychological conditions,  we find there is a dispute between Employee's attending physician, Dr. Williams, and Defendant's choice of physician regarding the work relatedness of her psychological condition and whether it was disabling.  We find we have authority under section 95(k) to order an SIME.  We consider whether we should do so.  


We find there is a paucity of medical records regarding her paresthesia and psychological condition.  It is not clear from the records whether the paresthesia is neurologically caused or psychologically caused.  Dr. Williams did not comment upon the facial paresthesia, nor did he offer much of an explanation for his opinion that her psychological condition was work related.  While Dr. Greendyke stated she had trigeminal facial nerve numbness by history, and that all of her orthopedic diagnoses were related to pre-existent injuries or conditions, it is not clear that he has the appropriate specialty to comment on nerve damage.  Dr. Klecan commented she has many functional complaints, but he did not specifically discuss the facial paresthesia.


There are few other medical records commenting on the facial paresthesia. Dr. Horning indicated she had facial numbness along the branches of a certain nerve, but never stated a diagnosis, or commented upon the work-relationship aspect.  Dr. Mamikunian thought she might have had a stroke in 1990.


We find additional medical evidence may help us fairly determine Employee's claim for benefits relating to the facial numbness and emotional problems.  We believe the need for fairness in our determination overrides legislative concerns expressed regarding a speedy remedy.


We find Employee's facial paresthesia may be nerve-related.  We find an SIME by a physician with a dual specialty in neurology and psychiatry would be the most efficient and least expensive means of obtaining a independent evaluation of both of conditions.  Under 8 AAC 45.092(f) and within 10 days of the date this decision is filed, the parties may submit the names and addressees of up to three physicians with this specialty for us to consider to select  to perform the SIME.  The parties should submit a copy of the curriculum vitae for each physician suggested.  We outline in the order below the other procedures the parties are to follow in connection with the SIME.    

   
Because we have declined to exercise our discretion and order an SIME regarding Employee's lumbar condition, Employee may proceed to hearing on the issues relating to her lumbar condition:  PPI, medical stability, and functional capacity.  These issues may be heard separately from the determinations which relate to her facial paresthesia and psychological complaints.

ORDER


1.
An SIME shall be conducted on the issues of whether Employee's facial pain and numbness as well as her emotional-psychological problems are work-related, and the effect these problems had upon her functional capacity.  In accordance with this decision and order, the parties may submit the names of physicians for us to consider selecting to perform an SIME.

 
2.
The parties shall proceed as follows:


A.
All filings regarding the SIME shall be directed to Workers' Compensation Officer Cathy Gaal's attention.  Within 30 days after this decision is filed, the parties may a total of ten questions for us to consider including in the letter to the SIME physician.  The questions must relate to the issue currently in dispute under AS 23.30.095(k), as stated under order number 1 above. 


B.
Defendant shall prepare two copies of all medical records in its possession, including physicians' depositions, put the copies in chronological order by date of treatment starting with the first medical treatment and proceeding to the most recent medical treatment, number the pages consecutively, put the copies in two binders, and serve the binders on Employee with an affidavit verifying the binders contain copies of all the medical records in Defendant's possession regarding Employee.  This must be done within 30 days after this decision is filed. 


We emphasize the need to place the records in chronological order with the initial treatment record to be at the start of the binder, and on top of the latter reports.  The most recent treatment record or report is to be placed at the end of the binder. We will return the binder for reorganization if not prepared in accordance with this order. 


C.
Employee shall review the binders.  If the binders are complete, Employee shall file the binders with us within seven days after the binders are served upon her by Defendant together with an affidavit stating the binders contain copies of all the medical records in Employee's possession.  If the binders are incomplete, Employee shall prepare three copies of the medical records, including physicians' depositions, missing from the first set of binders.  Employee shall place each set of copies in a separate binder as described above.  Employee shall file two of the supplemental binders with us,  the two sets of binders prepared by Defendant, and an affidavit verifying the completeness of the medical records.  Employee shall serve the third supplemental binder upon Defendant together with an affidavit stating it is identical to the binders filed with us.  Employee shall serve Defendant and file its binders with within seven days after Defendants serve their binders upon her.


D.
If either party receives additional medical records or doctors' depositions after the binders have been prepared and filed with us, the party shall prepare three supplemental binders as described above with copies of the additional records and depositions.  The party must file two of the supplemental binders with us within seven days after receiving the records or depositions.  The party must serve one supplemental binder on the opposing party, together with an affidavit stating it is identical to the binders filed with us, within seven days after receiving the records or depositions. 


E.
The parties shall specifically identify the film studies which have been done and which films the employee will hand carry to the SIME.  Defendant shall prepare a list of past studies, indicate the studies they want Employee to hand carry to the examination, and serve it on Employee along with the medical records outlined above.  Employee shall review the list for  additions, discrepancies, or objections. After reviewing the list, Employee shall serve Defendant with notice of her agreement or objection to the list,  and file the same within seven days after Defendant serve the list upon her.

 
F.
Other than the film studies which Employee hand carries to the SIME and Employee’s conversation with the SIME physician or the physician’s office about the examination, neither party shall contact the SIME physician, the physician’s office, or give the SIME physician anything else, until the SIME physician has submitted the SIME report to us. 


G.
If Employee or Defendant find it necessary to cancel or change the SIME appointment date or time, the requesting party shall immediately contact Worker's Compensation Officer Cathy Gaal and the physician’s office.


Dated at Anchorage, Alaska this 22nd day of January, 1996.



ALASKA WORKERS' COMPENSATION BOARD



 /s/ Rebecca Ostrom               


Rebecca Ostrom, 



Designated Chairman



 /s/ Darrell F. Smith             


Darrell F. Smith, Member
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CERTIFICATION


I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of Nancy M. Steuer, employee / applicant; v. State of Alaska (Self-Insured), employer / defendant; Case No. 8929787; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 22nd day of January, 1996.

                             _________________________________

                             Mary Malette, Clerk

SNO

�








     �It is questionable after the 1995 amendment to AS 23.30.095(k) whether Dwight v. Humana Hosp. Alaska, 876 P.2d 114 (Alaska 1994) applies and a party has a "right" to an SIME; that is, we must order one whenever one is requested by a party.  Under the present version of section 95(k) "the board may require" an SIME.  


     �We are assuming that we will be able to consider all the medical records at the time we hear Employee's claim.  For purposes of deciding whether we have authority to require an SIME, we can consider only the opinions of the attending physician and the Defendant's choice of physician to determine whether a dispute exists.  However, once we have either required an SIME or refused to require one, we are not limited to just those two opinions when we hear the merits of the claim.  Our decision not to require an SIME may be modified should we be mistaken in our belief that we will be able to rely upon all of the medical records when we hear the claim. 





